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EXPORT TRADING COMPANY ACT OF 1981 



TUESDAY, FEBRUARY 17, 1981 

U.S. Senate, 
Committee on Banking, 
Housing, and Urban Affairs, 
SuBcoMMrnxK on International 

Finance and Monetary Policy, 

Washington. D.C. 
The subcommittee met at 9:30 a.m. in room 5302 of the Dirksen 
Senate Office Building, Senator John Heinz, chmrmein of the sub- 
committee, presiding. 

Present: Senators Heinz, Chafee, Proxmire, and Dixon. Also pres- 
ent: Senator John C. Danforth. 

OPENING STATEMENT OF SENATOR HEINZ 

Senator Heinz. This hearing of the Subcommittee on Interna- 
tional Finance and Monetary Policy will be on the export tradii^ 
company legislation. 

I might Eidd, I am pleased to participate in hearings on the 
subject once again. As the members of this committee know, this is 
not a new subject for us. This subcommittee and the full committee 
have previously held heeu-ings specificedly on export trading compa- 
ny legislation, on September 17 and 18, 1979, on March 17, 18, and 
April 3 and July 25, 1980. Prior to that, in 1978 and 1979. the 
subcommittee also had extensive hearings on export policy and 
promotion generally. 

Subsequently, this committee reported legislation which wets 
passed by the Senate on September 3, 1980, by a vote of 77 to 0. 
Every current member of this committee who was in the Senate at 
that time voted for the bill. This year's bill, S. 144, has 58 
cosponsors. 

Unfortunately, there was not adequate time last year for the 
House to examine the biU as closely as it needed to, peirticularly 
since it was referred to three different committees. As a result, the 
bill was not enacted. 

In view of this extensive history, it is my judgment that the 
Senate's position on the merits of this legislation is clear and that 
our objective should be to approve the bill without undue delay in 
order to give the House ample time to work its will. Accordingly, 
we have scheduled hearings today and tomorrow and plem, eifter an 
additional day of hearings in early March, to mark up the bill next 
month. 

This schedule, in my view, eillows full and efficient consideration 
of the bill in a way that will build on the work that was done last 
yezir. I would note that many of the witnesses here this week have 
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not previously testified on the bill, as we are tryii^ to increase the 
breadth of comment on the l^lslation, as well as the depth. 

In the past discussion of tms bill, there appear to have been two 
main issues raised: the need for a bill at all and and the need for 
bfuik control of trading companies. It is not m^ intention in em 
opening statement to go into detail on these points, as I am sure 
they mil be fully discussed in the heeLrings. Let me simply make 
the following brief observations. 

One, the case for increasing exports, which is the fundamental 
objective of this bill, is clear and compelling. Accordii^ to a study 
done by the National Association of Manufacturers last year, im- 
ports of mEinufeictured goods increased nearly four times as fast as 
exports since 1970, with the margin growing in the last half of the 
decade. 

The study further concluded that our industrial competitiveness 
is declining, measured both by increeised import penetration here 
and loss of export markets elsewhere. The U.S. share of world 
market declined from 21.3 percent to 17.4 percent over the past 10 
years, the teirgest relative decHne among major industrial export- 
ers. We have lost market share in 8 of the 9 EC countries and 12 of 
the 13 OPEC countries. While our manufeictured goods trade hjis 
stayed in rough balance, Japan and West Germany in 1979 had 
surpluses of $70 billion and $60 billion, respectively. 

The study concludes: 



e of woisening terms of trade, the United States has to run faster, in terms 
of export volume, to stay in the same place. • * ' Improving the U.S. trade account 
by further depreciation of the dollar (which increases inflation) and/or by restrain- 
ing U.S. erowth (which increases unemployment) are very unattractive long-term 
pcuicy options. 

I don't think there is any question but that our export perform- 
ance is laggii^ and that a broad range of additional steps is 
needed. S. 144 is one of those steps, and this committee will be 
taking up others as time goes on. 

Second, £in observation on bank control. This bill is designed to 
provide a number of different incentives to promote the formation 
or expansion of export trading companies. While some existing 
trading companies or potential exporters will be interested in the 
bill because of the noncontrotling bank investments it permits so 
they can expand their operations, there are also some banks that 
will be interested in the bill because of the opportunity it provides 
to set up their own trading company to more fully utilize their 
existing expertise in international marketing. 

S. 144 permits this option under carefully contftined conditions 
providing for prior approval by the appropriate bank regulatory 
agencies in the case of a controlling investment. Other restrictions, 
included last year at the suggestion of the Federal Reserve Board, 
prohibit lending on preferential terms, limit a bank's financial 
commitment to a trading company, and limit bank identification 
with a trading company. "The Senate agreed last year that these 
provisions constituted more than adequate protection against any 
ri^ associated with control, and the control against any riaks 
associated with control, emd that control itself— carefully defined — 
was an appropriate alternative to include in this legislation. 

I expect these and other issues to be thoroughly discussed again 
this year, and I look foward to the committee's consideration of the 
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bill. To begin that effort, we are particularly honored to have with 
us leading off the hearing the real father of this I^islation, who 
has gTEiduated to the role of godfather, the chairman emeritus of 
the committee, former Senator Adlai Stevenson. More than euiyone 
else, he has brought the bill as fair eis it is today, and I hope with 
his support we will be able to finish the work he so ably began 
several years ago. 

Before I yield to my colleagues for opening statements, if any, 
and then recc^nize the witnesses, I would like to add one other 
thought. It is my hope that with the press of budget and other 
matters that the Congress will be involved with very shortly, that 
we may move eihead promptly on this legislation. It is my hope 
that this bill will be the tirst m^r bill to move through the Senate 
this year, and I believe it is appropriate policy for us to act in this 
way. 

I believe it is time to mobilize this Nation's resources to compete 
effectively in world markets. We can no loiter afford to stand idly 
by while our trading competitors become our most successful ex- 
porters. It is with some irony that I note that the sixth most 
prolific and successful exporter is the Mitsui trading company, not 
an American-domiciled company as we know the term. 

And so it is the view of the chairman that we could reverse a 
period of great decline in our ability to compete by moving this 
l^islation, and I want to thank my colleagues for their interest 
Etnd presence here this morning. 

I would like to yield to my ranking member, Senator Proxmire. 

OPENING STATEMENT OF SENATOR PROXHIRE 

Senator Pboxmire. Thank you, Chairman Heinz. 

I certainly join in the tribute that you paid to Senator Stevenson. 
He did a marvelous job on this committee in many, many respects. 
Certainly, he is more responsible than anybody else for bringing 
this legislation along. What he did was extremely constructive. 

I wemt to commend you, Mr. Chairman, for holding these early 
hearings and moving this along. S. 144, the Export Trading Compa- 
ny Act, is a m^jor bill. It's major banking l^slation, major anti- 
trust legislation. 

The legislation would permit beuiks Euid bank holding companies 
to control export trading companies, subject to the jursidiction of 
three separate bank regulatory agencies. Export trading companies 
would be permitted to engage in a wide variety of export-import 
transactions, not only as flnemciers but as equi^ holders of goods 
and commodities. 

Both the Federal Reserve and FDIC have said S. 144 represents a 
historical breach of the separation of bankii^ and commerce in 
this country with substantial risk, risks so great these agencies, 
which are responsible for the safety and soundness of our banking 
system, recommend our banks not be permitted to control export 
trading companies. I don't believe we should ignore the Federal 
Reserve and FDIC. 

We are not facing an export crisis. The fact is that our balance 
and current account is favorable. We are almost alone in this 
favorable foreign trade position amot^ non-OPEC countries. 
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What we do face is an eroding capital position. Alan Greenspan 
faaa said publicly that the cost of a large-scale financial system bail- 
out will increase the inflation rate from 10 to 20 percent. The 
Federed Reserve, which could not, in my view, maintain any sem- 
blance of a rational monetary policy in such circumstances, tells us 
that bank control of export trading companies poses high risks, 
risks that, on the basis of the track record, pose a threat to ^e 
banking system as a whole. 

Now, I think the chairman of this subcommittee has metde it 
very clear that this l^islation has had strong support and contin- 
ues to have strong support. I have no illusions. I doubt that even 
my amendment which seeks only in a small way to minimize the 
risk will receive substantial support. 

Given the nature of the l^islation, pure bank expansion not 
invading the turf of any powerful Idbhy, there is no concerted 
opposition. Big banks want it; export levies want it; and the 
administration wants it. 

In these circumstances, I cem only point out to my colleagues the 
possible serious consequences of tlus l^islation unless it is scaled 
to proportion, as suggested by the Federal Reserve and FDIC. 

Also a big concern Eu*e the antitrust provisions of this legislation. 
Antitrust enforcement is basic. It provides the economy with a 
vital anti-inflation, procompetitive policy. Nothing destroys free 
markets faster than monopolies and caxteh. We all pay for price 
fixing. Yet there is no lobbying constituency for antitrust enforce- 
ment. 

This l^islation will shift responsibilil? to the Commerce Depart- 
ment. The Justice Department will be able to go to court, but the 
real action will be in the day-to-day administration by Commerce 
in the issuance of certificates of compliance. 

It is obvious why the l^islation is drafted this way. Antitrust is 
going to take a back seat. 

What kind of a message do we send to our European allies or 
Third World countries when our basic export laws encourage car- 
tels? Is OPEC to be the star by which our foreign trade is conduct- 
ed? Does the signeil go off that the U.S. free-market world economy 
is only so much rhetoric, but deep down inside, we feel Cfuleliza- 
tion is the way to go? 

The Wsdl Street Journal hit it on the head last year: 

By endoraing and espanding the principle of export cartels, the l^islation under, 
mines U.S. commitment to sn open international trading system. How can we 
complain about OPEC or Third World cartels If we encourage our producers to form 
their own export cartels? 

That statement is not from some wild-eyed liberal. It's from the 
Wall Street Journal. 

Mr. Chairman, there are substantial issues in this l^islation. I 
hope the hearings and markup will result in a bill that I can give 
my unqueilified support to. 

I don t believe we have an export crisis, as I say. I want to do all 
I can to increase export^, which can be^'be increased by lowering 
prices, wages, labor , costs. Maybe increased bank involvement 
would be helpful, but we need to take great care in fzishioning 
appropriate l^islation. 
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I look forward to the testimony of the dietiiwuished witnesses 
today and look forward to the l^islation that will be supported by 
all of us. 

Senator Heinz. Thank you, Senator Prozmire. 

Senator Chafee. 

OPENING STATEMENT OF SENATOR CHAFEE 

Senator Chafee. Thank you, Mr. Chairmeui. 

First of all, I would like to join in the tribute to Senator St^es- 
son for all the work he's done in the past, and also Senator Dan- 
forth, who has been active on this legislation right ftxim \Aie begin- 
ning. 

I'm delighted, Mr. Chairmcm, that you have begun prompt con- . 
sideration of this l^islation, of which I am a cosponsor. With the 
growth of new export opportunities around the world aa a result of 
the Multilateral 'Trade .^^reement, competition for foreign markets 
has become more intense. I think we all recognize that. 

Our trading competitors have accepted this challenge and have 
been agressive in taking advantage of the reduced trade barriers. 
But the U.S. trade deficit has shown no improvement in recent 
years. In 1977 we ran a $26.5 billion deficit. In 1978 we reported a 
$28.5 bUlion deficit, and a $25 billion deficit in 1979. In 19S0, no 
improvement was ^own as we ran yet another deficit just under 
$30 billion. Our exports, in my judgment, are not growing fast 
enough, and the reasons are many. 

We have a host of self-imposed export disincentives. There is also 
a reluctance on the part of business to bear the costs find risks of 
international trade. We all rea>gnize that U.S. businesses ma^ be 
reluctant to go abroad when the market in the United States is so 



large. 
The 



lie Department of Commerce estimates that there are more 
than 20,000 U.S. compemies which could export profitably but 
don't. Most are smaller firms located outside tjie meyor metropoli- 
tan centers. The U.S. market has served these companies well. 
They have more to gain by expanding here, they believe, than 
going abroad. But actufdly, they CEin g£iin a great deed by going 
abroad. 

American business needs to learn how to compete abroad. With 
the proper assistance, these firms will soon discover that the mar- 
kets are there. 

I have sponsored an export-opportunities conference for firms in 
my own State of Rhode Island, and I have learned that mcmy 
companies do not export because they have neither the funds to 
invest in market development nor the time nor the personnel to 
meister customs documents, shipping, packaging, r^ulations, and 
the many details involved. They need someone to market their 
products for them. 

Trading companies, such as those proposed in this bill, can give 
U.S. manufacturers access to experienced traders who are equipped 
to handle all the intriciicies of exporting emd who have the exper- 
tise. I believe trading companies can pool talents and resources to 
do market analyses on behalf of thousands of American firms. 

I don't see this legislation as the end-all solution. This is just one 
piece of legislation which I hope this Congress will pass. There are 
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other acts that are going to come for debate before Congress this 
yeetr, one before this committee. I am referring to proposed changes 
in the Foreign Corrupt Practices Act. I hope we will begin work on 
this matter soon. Also, in the Finance Committee, we are goii^ to 
consider the taxation of Americans abroad. Action on both of those 
measures, I think, are essential for us to reduce the disincentives 
that are affecting American exporters. 

So, Mr. Chairman, I am glad we are getting on with this impor- 
tant export incentive legislation so quicUy. 

Thank you. 

Senator Heinz. Senator Chafee, thank you very much. 

Senator Dixon. 

Senator Dixon. No questions, Mr. Chairman, or statement. I'm 
just delighted to welcome to the committee he served with such 
distinction my good and warm friend Senator Stevenson from Illi- 
nois. 

Senator Heinz. Very well. 

Senator Proxmire. Mr. Chairman, I am goii% to have to leave 
very briefly, I hope for 15 or 20 minutes, but I will be back. 

l^enator Heinz. Senator Dixon, you are both the spiritual and in 
fact successor to Senator Stevenson. Let me take this opportunity 
to welcome you to the subcommittee. This is the first time we have 
met in subcommittee, and I think it is very appropriate that your 
predecessor is our lead-off witness. 

I am, first, delighted that you are both here and, second of all, 
want to just reiterate all the kind things everybody said about 
Senator Stevenson. 

We even said some of them before you decided to leave. You 
threatened to reconsider, but clearly, it was an idle threat. We are 
always delighted to have you here in any capacity. 

Senator Chafee. I don't remember he ever even threatened. 

Senator Heinz. Well, he did it in private, but it was a jest. 

Let me insert a statement of Senator Tsongas, who was unable to 
attend the hearing, in the record as though read, and then we will 
ask Senator Stevenson to please proceed. 

[Statement follows:] 

STATEMENT OF SENATOR TSONGAS 

I am pleased to return to the Banking Committee's Subcommit- 
tee on IntemationEil Finance and Monetary Policy to pledge my 
support for export trading companies. Let me emphasize at the 
outset that I believe export trading companies can play a vital role 
in American export capabilities. TnuB, I am committed to enacting 
export trading companies as soon as is prudently possible. 

Lfist yeeu* a number of hearings were held on export trading 
companies, a bUl was reported out of committee, and the Senate 
passed export trading companies without amendment by a vote of 
77 to 0. However, no bill was passed because the House failed to 
act. 

This session, we begin anew. Senators Danforth, Heinz, and Bent* 
sen are working diligently on export trading companies as am I. I 
would like to thztnk Senator Stevenson, who testified earlier on the 
l^islation before this committee. Adlai's efforts catalyzed the 
export trading companies idea. I commend Him for his work. 
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I £tm optimistic about our chances for securing an export trading 
company bOl. Senator Heinz informs me there are now 58 cospon- 
sors, not a poor show of support for mid-February. Additionally, 
initial contacts with colleagues in the House have been heartening. 
There appears to be a willingness to consider export companies on 
the merits. I am therefore hopeful that this session will see the 
fear about export trading companies allayed and that we will get 
on with the business of improving U.S. export potential. 

Our import picture is alarming. This year well over $90 billion 
will be paid to OPEC countries for oil. Oil price increases alone 
added over $16 billion to the deficit in 1979 — the seventh deficit 
year of that decade. Furthermore, with gasoline prices now begin- 
ning to reflect the world's limited supply of oil, U.S. car manufac- 
turers are losing out dramatically to foreign producers of fuel 
efficient cars. The resulting dollar flows for oil and auto imports 
are at record levels. 

The potential U.S. responses are increase exports or protection- 
ism. We can begin imposing quotas, tariffs and the like, and pre- 
pare ourselves for retaliatory action, or we can attempt to improve 
our export capability emd compete in the world market. The role of 
Government must be to insure that U.S. business does not compete 
abroad at a disadvantage. 

Export trading companies can play an important role in improv- 
ing our trade record. The design of the bill is simple. Trading 
internationedly involves a variety of tasks, many of which can be 
performed jointly. Title I of the bill addresses this issue. Title I 
assures firms that cooperative export efforts will not be threatened 
by emtitrust suits. Title II of the bill allows banlcs to participate in 
the formation of export trading compzmies. 

Banks will supply the two critical resources that small- and 
medium-sized manufacturers lack: One, investment capital, and 
two, managerial and commercial expertise in international finance. 
But, in order to get banks to participate, there must be the poten- 
tial for a controlling interest under appropriate circumstances. 
Banks simply will not be willing to play a leading role without the 
kinds of controls that will insure sound management, minimization 
of risks, and enhancement of profit. Thus, the legislation permits 
banks to acquire a controlling interest in export trading companies, 
subject to prior approval by bank supervisors. 

By allowing firms to work together and banks to lend their 
expertise and assistance, there is a good chance that a great 
number of small- and medium-size businesses will be brought into 
the export market. 

Therefore, I believe that export trading companies deserve a 
chance. I am confldent that Senator Heinz and the other members 
of the Banking Committee will report out a good export trading 
company bill, and I am hopeful that export trading companies will 
become law early in this session. 

STATEMENTS OF ADLAI STEVENSON, FORMER U.S. SENATOR 
FROM THE STATE OF ILLINOIS; AND JOHN C. DANFORTH, 
U.S. SENATOR FROM THE STATE OF MISSOURI 
Senator Stevenson. Thank you, Mr. Chairman. 
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I am grateful for the kind words of you and all my good friends 
and former colleagues on this body, and very much so for those of 
my successor on this committee, a good friend and a fine public 
servant, Senator Alan Dixon. 

Mr. Chairman, let me offer a statement for your record. I will try 
to condense my remarks. 

Senator Hsn^z. Without objection, the entire statement will be 
included in the record. 

[The complete statement follows:] 
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Adlal E. SCeveDaOD Suite 400 

Testimony on Expocc TradlRg Companies 888 17th St., N.W. 

SubcoomitCee on iDCetoatlonaL Finance Waahlnaton, D.C. 

and MonetaTV Policy 785-4443 
February 17. 1981 

I thank you for the opportunity to appear before this 
distinguished Subcommittee and continue an effort we began 
together aome years ago, to examine U. S. export performance 
and develop the elements of a national export strategy. 

The nation's oil import bill will exceed $85 billion 
this year and leave us with a merchandise trade deficit of 
almost $20 billion. Last month, the Commerce Department 
recorded the nation's 57th consecutive monthly trade deficit. 
The deficits mount, with no end in sight, adding to Inflation 
and unemployment, weakening the dollar and, ultimately, our 
influence In the world. T^e deficits peraist, yet we leave the 
nation's vast export potential largely untapped. 

U. S. exports have grown over the past decade from 4.3X 
of our national product to 8% today. But this expansion has 
not kept pace with the growth of overseas markets. Since 1970, 
the U. S. share of total world exports has declined from 15% to 
12%, while our competitors have maintained or Increased their 
shares. For exports of manufactures, the decline in U. S. 
share has been even more precipitous — from 21.3% in 1970 to 
17.4% In 1979. 

These figures are not abstractions; they represent 
billions of dollars of export business which have fallen to our 
trading partners in Europe and Japan. And with each billion 
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dollacs of lost exports, we Lose an estimated 40,000-50,000 
domestic jobs. Oth«r countries, such as West Germany, go all 
out to produce and sell in world matkecs, and export upwards of 
221 of ch«iT GNP. This country, despite countless studies 
documenting untapped export potential, still lacks a coherent 
national export policy and the institutions and channels which 
could mobilize it. 

Foreign trade remains the province of the largest U. S. 
corporations, with 1% of U. S. firms responsible for 80^ of all 
exports. Export expansion on the scale required to offset U.S. 
trade deficits will depend on the development of new channels 
to link tens of thousands of small and medium sized Ameiicsn 
firms with global markets. Today, fewer than one In ten U.S. 
manufacturers sell any part of tbelr production overseas 
(20,000 out of 250,000 U.S. firms). Yet studies by the 
Department of Commerce and testimony before this Subcommittee 
have indicated that more than 20,000 other U. S. producers 
offer goods and services which could be highly competitive 
abroad. The small size and inexperience of these firms, 
however, leave them unaware of overseas opportunities and 
Ill-equipped to absorb the front end coses and risks Involved 
in developing foreign markets. 

Export trading companies could link these exporters with 
global markets. They could represent small as well as large 
U.S. companies world wide, spotting market opportunities, 
meeting price competition, absorbing exchange rate fluctua- 
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Cions, handling the details of expotc transactions — and 
offering a full range of services and products to foreign 
purchasers and domestic producers. 

Regional and international banks, witb their financing 
capabilities, international correspondent networks, and 
expertise about foreign economic conditions, are especially 
well positioned to develop trading company subsidiaries 
handling export goods and services. Banks could buy into 
existing firms or form alliances with manufacturers or other 
banks to create new ones. 

Large manufacturers and merchandisers already involved 
in sizeable export trade could, via export trading companies, 
handle the goods of myriad other firms. A corporation's 
InCernaCional contacts and expertise offer economies of scale 
in Che overseas marketing of products from small and medium 
sized firms which could not otherwise be exported profitably. 
Export trading companies would also give corporations the 
flexibility to deal with multi-country, multi-currency 
transactions, or massive "turnkey" projects Involving multiple 
suppliers. Perhaps most Importantly, It would enable firms to 
handle the complex trade deals increasingly being carried out 
on a barter basis with socialist and Third Uorld countries. 
According to the Commerce Department, as much as 4011 of 
East-West trade this year will involve some sort of barter 
arrangement. Companies such as GE, Q4 and Rockwell 
International already have established "counter-trade 
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subsidiaries." Wich passage of S.I44, these could become 
full-line trading companies and in a better position to carry 
out counter-trade transactions. 

Despite the success of trading companies as "export 
middlemen" In Europe, Japan, and other countries, such 
companies have been slow to develop in the United States, due 
to deterrents presented by banking regulations, antitrust 
uncertainties, and the traditional insularity of the U.S. 
market. Last year, legislation uas developed by this 
Subcommittee Co remove some of these deCerents. The Export 
Trading Company Act of 1980 modifed provisions of existing law 
which discourage the establishment or expansion of export 
trading companies, and offered modest incentives to their 
development. It passed the Senate last session by a vote of 
77-0. Unfortunately, the House was unable to act on the bill 
bafote the session ended. I am pleased the export trading 
company legislation has been reintroduced and I am hopeful that 
through your efforts, Mr. Chairman and Chose of other Senators 
concerned about U.S. export performance, Che clock will not run 
out on this legislation again. 

Although a variety of existing enterprises provide 
export services to U.S. producers, most are small, thinly- 
capitalized firms which fulfill only a few of the many 
functions required for export trade. Concern has been raised 
that these firms would be at a competitive disadvantage against 
the full-line export trading companies contemplated by this 
legislation. This concern is misplaced, for several reasons. 
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First, the whoLs premise of this legislation is that 
U.S. export potential has barely been tapped. The export 
business is not a static pie. Major oppoitunlties exist for 
existing export manageioent firms as well as oew export trading 
companies, opportunities which will be enhanced by passage of 
this legislation and aa more firms gain export experience. 

This has been the case in Japan, where despite the 
existence of nine dominant export trading companies, over 6,000 
smaller export trading companies continue to compete profitably 
for export business. 

Second, nothing In this legislation precludes existing 
export management firms from seeking bank or corporate equity 
and expanding into full-line trading companies. Indeed, many 
firms have testified before this Subcommittee of theit eager- 
ness to do so. This legislation basically affords existing 
firms the flexibility to structure their operations as 
comprehensively as they find profitable. 

Third, I agree that the formation of export trading 
companies will Increase competition in the export trade 
business. But I find that outcome wholly desirable. 
Competitive export management firms will remain competitive, 
whether or not they remain specialized. If they choose to 
expand, they will be prime candidates for (bank or corporate) 
equity Investors. Less competitive export firms will be forced 
to improve efficiency or go out of business. The result-- 
increased productivity in the export service sector and 
expanded U.S. exports. 
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The success of large-scale general purpose trading 
companies in Europe and Japan has contributed significantly to 
the export earnings o£ all our major trade competitors. 
Foreign-OMned trading companies operating In the U.S., in a 
manner precluded to U.S. export trade associations, have been 
equally successful. Last year, a Japanese-owned trading 
company was responsible for IX of total U.S. exports— serving 
34 corporations In the Foitune 500. The sixth largest U.S. 
exporter Is another Japanese trading company - Mitsui. While 
these companies successfully expand U.S. exports, Che profits 
go to Japan. Why should U.S. firms be precluded from competing 
for this business, offering a full range of services and 
keeping the profits here? 

The growth of U.S. export trading companies has been 
hindered by government regulation, the structure of American 
enterprise, and the traditional Insulacity of the U.S. market. 
U.S. banking laws exclude banks from offering export trading 
services or investing in export trading companies. Antitrust 
uncertainties deter U.S. companies from pooling resources with 
other producers In order to expand exports. American business- 
men, especially small businessmen, are unfamiliar with foreign 
customs and languages, unaware of foreign market opportunities, 
and Ill-equipped to deal with the bureaucratic requirements of 
licensing, Insurance, financing and shipping arrangements. 
Large multinational companies have developed their own export 
markets, but do little to assist other potential exporters. 
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Wittiouc S. 1A4 CO reduce impediments and encourage U.S. trading 
conpanies, small and inexperienced firms will continue to be 
locked out of foreign markets, except as suppliers to large 
firms which will themselves remain handicapped. 
The Beeesstty tor Bank Participation 

, If export trading companies are to develop on a scale 
sufficient to affect overall U.S. export levels, it is impera- 
tive that banks and major corporations be involved in their 
focnaCion. Conmercial banks especially, with their financial 
resources, international correspondent networks and trade 
financing experience are well positioned to assist in the 
establishment of trading companies. Even more Importantly, 
commercial bank networks extend throughout the U.S., touching 
virtually all small and medium sized firms. U.S. banking 
organizations have the systems, skills and experience to 
develop trading companies offering one-stop export service to 
U.S. firms, but need broader authority to do so. S. 144, 
within carefully defined limits, would provide that authority, 
by enabling banks, banking holding companies and Edge corpora- 
tions Co make limited investmenCs in export trading companies, 
subjecC to prior approval and condicions imposed by appropriate 
Federal bank regulatory agencies. These limitations include 
the specifications that no bank may invest more than 5% of its 
capital In an export trading company, and that all investments 
over $10 million, as well as any controlling (25 percent or 
more) equity positions, be reviewed by the appropriate bank 
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cegulatory agency and subject to conditions deslgoed to enauts 
the safety of bank iovolvemenc and fait competition. 

The legislation cooptehenda a number of aafeguacds to 
protect against breaches of the traditional wall separating 
domestic banking and comnerclal activities. The bill makes 
clear that trading companies nust be engaged excluaivsly In 
international trade. It does not grant ETCS any authority to 
engage in, for example, manufacturing, farming or the 
securities Industry, 

The separation of banking and commerce Is an American 
tradition with some justification. It is not true, however, 
that banks have been limited exclusively to credit and deposit 
related functiona for 100 years. In 1919, for example, 
Congreas recognized that banks must compete In the foreign 
market and authorized banks to form Edge Act corporations which 
may engage in activities abroad which are prohibited within the 
United States. Another instance of bank participation in 
commercial activity is bank ownership of Small Business 
Investment Corporations, which Congress deemed necessary to 
make capital available for small businesses. 

Section 105(4) of S. 144 squarely prohibits preferential 
bank lending to any affiliated export trading company or its 
customers, a prohibition which exceeds anything now in the Bank 
Holding Company Act or International Banking Act. The legis- 
lation ensures that banking organizations would have to exer- 
cise Che aane credit judgments In lending to export trading 
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coBpanles and chelr customera as tbey do In other banking 
activicies, Tbe limlc on aggregate bank investments In export 
trading companies further protects against too great an 
incentive to lend to an affiliated trading company or its 
customers. 

Above and beyond these statutory limitations, tbe bill 
vests bank regulatory agencies - the Federal Reserve, 
Comptroller, FDIC and FHLBB - ulth authority to establish 
standards, guidelines, regulations, Invsntory-to-capital 
ratios, or othet requirements governing tbe activities of 
export-trading companies with commercial bank Involvement. Any 
Initial investment by a banking institution in an export trade 
subsidiary must be specifically approved by a federal banking 
agency. Thereafter, the agency has the right to disapprove 
additional investments in an ETC, or additional lines of 
activity the ETC may want to engage in. The agencies can set 
conditions limiting a particular bank's financial exposute to 
an ETC and prevent any operations or practices they deem 
unsound. They also have the authority to enforce any 
conditions or limitations Imposed with cease-and-desist otders, 
and require such reports as necessary to monitor a banking 
organization's export trade Involvement. All this la in 
addition to the stringent statutory limitations limiting total 
investments (equity and loans) in ETCs to 101 of a bank's 
capital and prohibiting preferential lending. These compre- 
hensive controls, devised In cooperation with the Federal 
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Reserve, ensure agalnsC any conceivable tbreaC to a bank's 
depositors, sbareholdeEa or competitors which could be posed by 
tbe equity Involvement of banks In export trading companies. 
The Mgcesslty of Antitrust Immuolty to Encourage Trading 
Companies 

Title II of S. 144 would revise the Webb-Fomerene Act of 
1918 to clarify the antitrust provisions applicable Co export 
trade associations and export trading companies. It also 
extends tbe Act's coverage to the export of services and 
transfers administrative responsibility for Uebb-Pomerene from 
the FTC to the Commerce Department. Most importantly, it 
provides a certification procedure which would enable Uebb 
associations and export trading companies to obtain antitrust 
preclearance for specified export trade operations. The 
clearance procedure would facilitate exports by permitting 
firms CO determine in advance exactly which export trade 
acCivicles would be Immune from antitrust suit and which ones 
would not. 

It should be clearly understood that this title 
consCituCes no subscantlve change In U,S, antitrust law. It 
merely codifies what ambiguities In the wording of Uebb- 
Pomerene left unclear, in a manner consistent with court 
InCerpreCaClons and Justice Depattmenc Enforcemenc praccices. 
Legal uncercaintiea about what export acclvicies conscicuce a 
"aubstsncial rescraint of domeatic trade," and the threat of 
antitrust litigation have severely limited tbe statute's 
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utility. The 33 Webb-Pomerene asaociaCiona in exiatttnce today 
account for less Chan 2X of U.S. exports. 

The United States can ill-afford Inconslstenclea in 
antitrust policy which, in the name of competition, effectively 
prevent U.S. firma from competing In world markets. Title II 
of this legislation recognizes the signflcant export gains 
which could be made if export trading companies and Uebb- 
Pomerene associations were allowed to engage In specific 
activities without fear of prosecution under the antl-crust 
laws. The certification process mandates the Department of 
Commerce to consult with the Justice Department and the Federal 
Trade Commission in determining that proposed export activities 
do not violate antitrust standards. The Secretary of Commerce 
must also find that the export operations to be certified will 
serve a specified need. Any change in the export trade or 
methods of operation must be reported to the Secretary of 
Commerce and the certification accordingly modified. 

Even after the export actlvites of a trading company or 
association have been certified, they remain subject to the 
continuing scrutiny of the Departments of Commerce and Justice 
and the Federal Trade Commission. Either Justice or the FTC 
may at any time initiate an action to revoke a trading 
company's certification. Once the certification has been 
revoked, civil or criminal suits may be brought against an 
export trading company. 
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Mr. Chaicman, it Is exCremeLy difficult to comprehend 
bow th« modest clariflcatioo o£ existing law and elaborate 
safeguards of Title 11 could be deemed In any sense a 
legislative endorsement of cartels or a violation of U.S. 
anticruat statutes. Careful reading of this Title and Cbe 
legislative and case blstory of the Uebb-Pomerene Act makes 
clear not only the established need for clarification of 
permissible export trade activities, but the fact that nothing 
in this legislation constitutes a substantive change In anti- 
trust law. 
Provisions for Impleiaentation of S. 1^4 

In order to encourage the direct participation of 
smaller exporters in the formation of export trading companies, 
the legislation urges the Economic Development Administration 
and the Small Business Administration to give special attention 
to the financing needs of small and medium sized concerns 
Interested In exploring export opportunities. 5. 144 
authorizes $20 million per year in fiscal years 1981 through 
1985 to CDA and SBA to support loans or guarantees for these 
purposes. The Level of funding proposed is modest, both In 
relation to the need for export promotion activities directed 
towards small businesses and In comparison with the tremendoua 
employment and balance of payments gains which accompany 
increased export activity. In 1978, In fact, the Carter 
administration's "export policy" proposed a 3100 million SBA 
program to assist small businesses Interested In exporting. 
Unfortunately, nothing on tbis scale haa been implemented. 
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The bill also dlcscts the Secretary of Comnerce to 
promote actively the focmatlon of export trading companiea and 
to dlaseminate information about related opportunities. 
Finally, S. 144 directs Eximbank to establish a guarantee 
program for comaerclal loans to U.S. exporters when potential 
export business is threatened by a small exporter's inability 
to secure adequate financing. The legislation leaves the size 
of this program unspecified, with amounts to be appropriated 
annually to the Export-Import bank. The section makes clear, 
however, that the program is designed to aid small and medium 
sized exporters. 

In my judgment, all of these provisions are essential if 
this legislation Is to reach its intended beneficiarles--tbe 
large pool of anall and medium sized firms with export poten- 
tial, but lacking the expertise and resources to bring their 
products to world markets. 

Finally, Mr Chairman, I would like to comment on certain 
tax provisions which were contained in earlier versions of this 
legislation. The original bill's third title extended tax 
deferrals available under the DISC (Domestic International 
Sales Corporation) provisions of the tax code to export trading 
companies, including Income from the export of services. It 
also allowed for limited use of subpart S of the tax code by 
export trading companles-^permittlng certain paasthroughs to 
shareholders of closely held corporationa. The title directed 
the Coaanerce Department, in consultation with the IRS, to 
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prepare a guide Co help export trading companies form DISCs or 
«lecc subpart S tax tteacmeot. 

These provisions were Intended Co help BmaLl expotters 
benefit from favorable tax provisions in existing law. Since 
its Inception in 1971, over 60^ of total DISC benefits have 
gone to parent corporations with more than $250 million in 
assets. A Treasury Department analysis of the program 
concluded the legal and accounting costs of complying with the 
complex DISC legislation Inhibited small company participation 
In the tax benefits. 

It is only fair to ensure that export trading companies, 
and especially smaller companies or Hebb associations, ate able 
to dake advantage of legitimate tax benefits. Eligibility for 
favorable tax treatment could also present a significant 
Incentive to formation of export trading companies. For these 
reasons, I hope the tax provisions will be reintroduced, and 
receive favorable consideration by the Senate Finance Committee 
as an Integral element of export trading company legislation. 

In conclusion, S. 144 is not a national export strategy; 
it will not overnight reverse a $20 billion merchandise trade 
deficit. But this legislation will substantially improve the 
nation's ability to compete In a highly competitive, trade- 
dependent world. No othet first step will do more to 
atrengthen the marlcetlng of American goods and servicea abroad. 
S. 144 proposes no costly or cumbersome new federal programs. 
It simply repeals disincentives and impediments in existing 
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law. It helps put American industty on an equal footing with 
its foreign competitors. It gives American business, 
especially small business, a chance to win new markets, create 
new employment, and foster the broad expansion of U.S. export 
potential required to reverse dangerous deficits and stabilize 
the dollar. 

Senator Stevenson. Mr. Chairman, you have put this bill's pa- 
ternity at issue. If I have some responsibility for its paternity, you 
have some responsibility for its maternity. I think it would be more 
accurate to say that this bill's conception is a little messy and that 
it is owing to many members of this subcommittee and also, espe- 
cially, to Senator Danforth who supplied the answer to one of Uie 
most difiicult questions we faced in developing the legislation. 

It goes back, as you also indicated, quite a few years — to a study 
which this subcommittee made of the export competitiveness of the 
United States. 

DECLINING EXPORT COMPETITIVENESS 

In the course of that study, it became obvious that one of the 
reasons for our declining competitiveness was the Trading Compa- 
ny, the trading company of most industrialized countries but 
which, for obscure reasons, was not available to the United States, 
at least not in any meaningful way. 

We asked why, and over a period of time, I think we discovered 
the answers. The answers are incorporated in this legislation. 

Since 1970, the U.S: share of world exports declined from 15 to 12 
percent. Its share of exports of manufactures from 23.3 percent to 
17.4 percent. 

Last month, it recorded its 57th consecutive monthly trade defi- 
cit. Those figures reflect billions of dollars of business lost to com- 
petitors. With each billion d|>llars, some 40,000 to 50,000 jobs in the 
United States are lost. . 

They reflect a weak dollar supported primarily by high interest 
rates. They reflect more inflation and economic stagnation. 

And, to, the concern that you have expressed and which I iun 
trying to express, we frequently hear that the current account 
surplus is stroi^. I don't have the current figures, but I think there 
is am answer to that suggestion. 

There is comfort in the current account figure. However, the 
current account figures when I last examined them reflected very 
strong returns of foreign investment. 

For 1979, U.S. Overseas direct investment generated net income 
to the U.S. economy of $31.7 billion. That income then, and I 
suspect also in 1980, ofisets the deficit in the foreign trade account. 

In other words, Mr. Chairman, we are living off the past. That 
income from foreign investments abroad declines as the level of 
economic activity declines abroad, and with foreign investment 
made attractive in the United States, partly through the weak 
dollar, it b^ns to reverse. 
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The return on investments made in the United States by foreign 
investors offsets the return to the United States from its foreign 
investments abroad. 

Tradii^ compamies would link producers in the United States 
with world markets, especially in the lesser-developed countries 
where the potentials eire the greatest and the representation for 
American industry is the weakest. 

They would spot the market opportunities; they would meet the 
price competition, absorb the exchange rate fluctuations. 

They would handle all the details of exporting. They would pro- 
vide the full range of services and products for both purchasers and 
their producers. 

They could represent the smfdl- and intermediate-size firms now 
excluded, effectively, from global markets, except as suppliers of 
large firms. 

■fiiere are, according to the Department of Commerce, some 
20,000 Buch potential exporters. They would represent competing 
companies and product lines; they would be able to put together 
the Isirge turnkey transactions involving multiple suppliers. They 
might be put together for ad hoc transactions, the single transac- 
tion, like the export of a large oil refinery. 

Or more likely, they would operate on a continuing basis. They 
would give the United States an institutional means of putting 
together the barter and the third-country transactions which are 
becoming increasingly necessary, especially in the nonmarket and 
developing countries. 

Most countries have trading companies. The United States has 
very few. And because, as I tried to indicate a moment ago, because 
of some quaint regulations in the banking and antitrust laws of the 
United States. 

These are almost, if not, unique in the world. I think I will skip 
over the antitrust provisions since Senator Danforth is here. 

I am sorry Senator Proxmire isn't, but will try to emphasize the 
importance of bank participation in the trading companies. 

AMERICAN BANKS UNIQUELY SITUATED 

The American banks are uniquely situated to orgzmize and oper- 
ate trading companies. They have networks and correspondents 
which reach all firms in the United States in all markets, in all 
regions of the United States, and into all markets of the world. 
With those correspondent relationships, their financial resources, 
branches, trade financing experience, banks are positioned as are 
no other institutions in the United States to get the trading compa- 
nies off the ground and operating on a profitable basis. 

So this legislation does permit limited participation by banks in 
trading companies. They can invest either through the bank or 
through a holding company up to 5 percent of capital and surplus, 
but with no con^Uing interest or investments of more than $10 
million without approval of the appropriate regulatory agency. 

There are numerous safeguards. The regulatory agencies have 
broEid authority to r^ulate the sictivities of bank-related trading 
companies said, as I indicated, they couldn't acquire control with- 
out the approval of the r^fulatory agency in the first instance. 
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I think on this issue, the Comptroller's statement last yetir was 
about the strongest, most persuasive, comprehensive statement of 
the problem that I have seen. 

I suspect he will be testifying agsdn. But, Mr. Chiiirman, let me 
offer his statement from last year on this whole subject for your 
record in case you don't get all of it this time. 
"N Senator Heinz. Without objection, it will be a part of the record. 

[The statement referred to is reprinted as follows:] 

Statement of John G. Heimann, Couptroller or the Currency 

This is in response to the Committee'a request for the views of the Office of the 
Comptroller of the Currency on the "Export Trading Company Act of 1980" (S. 
2718). We welcome the opportunity to comment on mis legislative proposal. Our 
comments are limited to those provisions which permit bank participation in new 
export trading ventures. 

S. 2T1S is designed to promote the expansion of U.S. exports through the forma- 
tion and operation of export trading companies ("ETCs") to facilitate the export of 
goods and services on behalf of sm^l- ana medium-sized firms. The bill provides for 
B significant role for U.S. banking organizations as an important component of the 
promotion of exports by permitting their investment in and owneranip of ETCs. 

This Office supports the concept of export trading companies and urges the 
enactment of this legislation. Our national interests require the atrengthening of 
U.S. competitiveness in world markets. The proposed ETCs appear to oe a viable 
means to further that national objective. Various testimony on S. 2718 and similar 
bills has strongly Eulvocated bank participation as an essential element to successful 
trading company operations. ETCs reouire the capital, fmancing, financially-related 
services, and marketing capacities which U.S. tanking organizations can provide 
through their national and mtemational networks to small- and medium-sized firms 
across the U.S. We believe that it is nec^sary for a significant role to be taken by 
banks to assure the success of ETC operations. 

While the degree of future bank participation in ETCs, and the forms that such 
participation may take, remain unclear at this early conceptual stage of developing 
a U.S. model for tradingcwipanies, we do anticipate a wide range of bank lending 
to and investment in ETCs. This would reflect the diversity of probable bank 
participants as well as the diversity of the local and regional businesses which ETCs 
would serve. Permitting banks to have equity interests in ETCe would be a long- 
term incentive for them to establish the additional organizational framework neces- 
sary for them to provide a complete range of services to effectively promote exports 
of goods and services. A bank prudentially may require a controlling interest in an 
FTC in which it becomes an adive participant. For these reasons we do not want to 
foreclose a bank's ability to acquire such an interest. Accordingly, we support 
ownership of BTTCs by l>anking organizations if the reasonable supervisory safe- 
guards in S, 2718 are enacted. 

Etfuity participation by banks in ETCs would be a limited extent breach the 
traditional policy of separating banking and commerce. However, we believe that S, 
2718 addresses the national interest of export promotion in a way which preserves 
the safetv and soundness of the banking system. The Congress has previously 
permittea limited bank participation in commercial activities over the past 60 years 
to accommodate particular national needs— our current trade imbalances require 
similar l^islative action, 

A healthy and expanding export sector has become increasingly essential to a 
strong U,S. economy, the stability of our external accounts, and our critical fi^ht 
against inflation. Exports contribute significantly to U.S. employment, production 
and growth; enable economies of scale which contribute to the efficient use of 
resources and reduced prices; and provide a constructive method for the payment 
for U.S. imports of essential and desired commodities. U.S. industries must be able 
to compete abroad if they are to maintain their ability to compete at home. 

The Commerce Department reports that only 10 percent of the 250,000 U.S. 
manufacturing firms export their products and that total U.S. exports account for 
the lowest percentage of gross national product of any industrialized nation. Also, 
95 percent of U.S. manufacturing firms are small- or medium-sized companies which 
employ less than a thousand persons. These companies represent a small share of 
exporte, about 10 to 15 percent of total U.S. exports. Coaveiaely, most U.S. exports 
are the sales of a small number of U.S. firms. Approximate 100 U.S. firms account 
for 50 percent of the total exports of US. manufacturers, llie purpose of this bill is 
to strengthen the intematiooal competitiveness of the U.S. by providing small- and 
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medium-sized U.S. firms increased opportunities to export. At present, these firms 
face a number of structural obstacles and disincentives to exporting which are 
difficult for the independent firm ti 



At the present time, small- and medium'Sized U.S. firms have four primary 
methods available by which they may export goods and services. They may: sell 
directly to foreign end-users; sell through foreign agents or brokers; sell through 
U.S. export management companies; or, find a large U.S. multinational firm that 
needs certain products for specific overseas activities. These methods apparently 
have not provided U.S. firms with adequate opportunities to export their goods and 
services. These methods entail prablema for small- or medium-sized firms which act 
as disincentives to exporting. Such practical barriers include: 

Selling directly overseas ties up the current cash flow of U.S. firms because of 
slower payment time than in the domestic market. 

Foreign export agents or brokers often demand total product control and extreme- 
ly flexible pricing. 

The majority of export management companies lack the expertise to handle more 
than one or two specialized product lines. Most of these companies lack the manage- 
ment and capital necessary to expand geographic^y and to establish overseas sales 
offices. 

Generally, large U.S. multinational firms do not directly involve smaller firms in 
foreign trade. 

Besides the 
;apabiltties a . . 

c product demands, funds for the development of a foreign market for their particu- 
lar products, adequate working capital, and adequate fmancing for foreign purchas- 
ers of goods or services. These problems have substantially contributed to the lack 
of participation of many small- and medium-sized U.S. firms in export trade. 

The export trading companies would be an alternative to the existing cumbersome 
export mechanisms and would encourage the involvement of small- and medium- 
sized U.S. firms in export trade. As demonstrated by the successful operation of 
export trading companies in other countries, an export trading company can devel- 
op and provide an integrated package of managerial and financial services to 
facilitate exports. Export trading companies; through volume transactions, also 
permit economies of scale to reduce the costs of exporting goods or services by U.S. 

Ebtport trading companies abroad have proved to be effective. They act as more 
than intermediaries handling a broad spectrum of products. Export trading compa- 
nies not only function as a bridge between suppliers and users of products but also 
provide many other services essential to successful exporting. For example, an 
export trading companv may offer expertise in financing, credit services, market 
analysis, distribution channels, documentation, leasing, communications, account- 
ing, fore^n exchange and advertising. Essentially, an export trading company re- 
duces the requirements for special expertise and capital investment of firms inter- 
ested in exporting. U.S. businesses should not be deprived of the same advantages as 
those enjoyed by foreign competitors through their access to such foreign ETC 
exporting assistance. 



U.S. banking organizations should play a significant role in the development of 
export trading companies. They can contribute significantly to U.S. export capabili- 
ties in several ways. First, banks have extensive national and international net- 
works comprised of branches, subsidiaries, affiliates, representative olTices and cor- 
respondent relationships. These networks not only can provide essential marketing 
ana other services abroad but, more importantly, these networks extend throughout 
the U.S. touching virtually all small- and methum-sized firms. Second. U.S. banks 
can provide through that network a wide range of export-related financing as well 
as ancillary services, such as assistance and guidance in the identification of foreign 
markets, foreign exchange, trade documentation, transportation and warehousing. 
Third, banks can provide export trading companies and exporters the financing 
necessary for export transactions. 

Major foreign banks which are involved in export trading companies provide a 
convenient single-source service for exporters abroad. U.S. banks, however, are not 
authorized under existing laws to offer the complete range of services essential to 
attracting small- and medium-sized U.S. firms into exportin([ their goods and serv- 
ices. Traditionally, the export promotion efforts of U.S. banlung oi^tanizations have 
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been a<(jtuict to overall commercial lending because their operations have been 
legally confined to those activities which are considered to be closely related to the 
buBineBS of banking. U.S. banking organizations have the systems, skills, and experi- 
ence necessary to provide one-stop export services to U.S firms but need broader 
authority to do so: S. 2718 would provide that authority by permitting participation 
in BTCs oy banking organizations. 

U.S. bank investment in ETCs would facilititate achievement of the underlying 
pun)oses of the proposed legislation. With equity participations in ETCs, banlu 
could readily package essential one-stop exporting services which would greatly 
reduce the expertise and overhead expenses required of individual firms seeking to 
sell abroad. 

There are other reasons why S, 2718 properly permits U.S, banks to invest in 
BTCs. First, the investment authorities contained in S. 2178 would increase the 
number of possible investors and available capital to form ETCs. Second, banks with 
their international offices, experience in trade financing, and familiarity with do- 
mestic U.S. producers, are likely sources of leadership in forming ETCs. They 
possess many of the skills important to ETCs organization and management. Third, 
their investment in ETCs would provide banking organizations with an incentive to 
create the long-term organizational framework necessary to accommodate exjjort 
promotion as a mainstream function. Finally, by permitting U.S. banking organiza- 
tions to hold equity investments in ETCs, S. 2718 would rationalize the present 
s^tem of authorities. U.S, banks are presently permitted to be involved in forei^ 
EtTCs which can buy and sell goods and services abroad. Foreign banks operating in 
the United States may also own a foreign ETCs which can export goods to the 
United States, 

We do not know, however, the df^ree and forms of participation that US, banks 
may develop with ETCs. We also cannot forecast whether banks would immediately 
begin to organize ETCs should this bill be enacted. We are only working with a 
conceptual model for ETCs at this time. However, we anticipate that, should the 
legislation be passed, U.S, banks over time would develop ETCs relationships suited 
to the wide range of commercial transactions generated by their own local and 
regional economies. We are confident that U.S. multinational banks would seize any 
new opportunities in this area. Moreover, multinational and regional banks would 
also oner ETC facilities and participations to local banks and firms through joint 
ventures. 

We support the provisions of S. 2718 which provide for U.S. banking organizations 
to own a controlling interest in ETCs. This Office generally prefers banks to have 
equity and management control over their affJUate relationships rather than have 
that capital expired to decisions by majority non-bank partners. It also is reason- 
able to expect banks to be more inclined to form ETCs if the banks can control their 
investment and the ETC's activities. The unfavorable bank experiences during the 
early 1970's with less than controlling participations in REITs, foreign banks and 
finance companies have led U.S. banks to adopt investment strategies which gener- 
ally avoid non-controlling positions in affiliates. 

We recognize that equity participation by U.S. banking organizations in ETCs 
would represent an exception to traditional policy which separates banldng and 
commerce. However, we believe that the proposed legislation is consistent with 
previous exceptions Congress has made in order to further necessary national 
policies. Congress has permitted banks to own equity participations in Edge Act 
Corporations, international fmancial or holding companies, commercial corporations 
oriented towards national or community purposes, and bank service and other 
banking related entities. Similarly, we believe this bill addresses the national inter- 
est (of export promotion) in a way which preserves the safety and soundness of U.S. 
banking system. 

SUPERVIBORV SAPBGUARDS 

The proposed legislation contains several necessary supervisory safeguards re- 
garding U,S, bank involvement in ETCs, First, S, 2718 addresses entry and aggre- 
gate investment limitations: U.S, banks could not invest more than $10 million or 
acquire a controlling interest in an FfTC without prior agency approv^; a U.S. bank 
would not be permitted to invest more than 5 percent of its capital and surplus in 
the stock of one or more ETCs; the aggregate amount of loans and investments a 
U.S. bank could make in an ETC would be limited to 10 percent of the bank's 
captial funds; and, no group of banks could acquire more than 50 percent of an ETC 
without prior agency approval, even if no one bank were to acquire a controlling 
interest, and no bank were to invest $10 million or more. 

Second, the legislation would also establish several other restrictions on banking 
o^anization investors and ETCs. For example, the name of an ETC could not be 
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similar in any respect to that of an banking organization investor. If an ETC takes 
speculative positions in commodities, all banking orgfmization investors would be 
required to terminate their ownership interests. A banking organization would be 
prohibited from making preferential loans to any ETC in which it has any interest, 
or to any customers of such an ETC. These limitations and restrictions have been 
structured to provide minimal financial exposure by banking organizations in EH^ 
and to prevent conflicts of interest. 

Most importantly, S. 271S provides substantial regulatory flexibility to the federal 
fmancial supervisorv agencies to control investments by banking organizations in 
ETTCs, If an agency determines that the anticipated export benefits of an investment 
are outweighed by adverse banking factors, the agency may disapprove an invest- 
ment application submitted by a particular bank. Controlling investments in BTCs 
by banking organizations can otherwise be limited by (1) conditions imposed by the 
agencies to limit a banking organization's fmancial exposure or to prevent possible 
conflicts of interest or unsound banking practices; and (2) standards set by the 
agencies regarding the taking of title to goods and inventoir by the ETC subsidiary, 
to ensure against unsafe or unsound practices that could adversely affect a control- 
ling banidng organization. The agencies may examine bank-controlled ETCs and 
may use their cease-and-desist authority to enforce any and all requirements of the 
law. The agencies may also require divestiture of any ETC investment that would 
constitute a serious risk to a banking organization investor. 

These provisions adequately mitigate the supervisory concerns which we €~ 

pressed r^arding earlier proposals as to thf — '-' ■" ^ ' '"" — " 

national banks. We do not feel, therefore, 1 - 

such as a specific limit on the maximum interest a bank^rorganization may have 
in an ETC, or a minimum capital ratio for bank-owned ETC — need be enacted. As 
you know. Edge Act Corporations (EACs) must now operate within a leveraging 
regulation which requires paid-in capital and surplus to equal at least seven percent 
of an EACs consolidated hsk assete. The administrative authority granted to the 
federal agencies by S. 2T18, in our opinion, will allow similar requirements to be 
imposed upon tiank-owned ETCs through implementing regulations, with appromi- 
ate variations to take account of different types of [permissible EK activities. We 
believe that such r^fulatoi^ authority to fashion particular limitations is preferable 
to a specific stotutoty provision. 

While we support this legislation, we recommend that certain amendments be 
adopted. First, tne definition of ''K^iort trading company" should be clarified to 
limit non-exporting activities by ETCs to conduct which facilitates U.S. exports, 
such as activities necessarily involved in international barter arrangements. The 
bill, as presently drafted, defmes an ETTC as a company organized and operated 
"principally" to export U.S. goods and services, among other activities. This defini- 
tion should be supplemented by a requirement that all activities of an ETC be 
"related to" international trade. 

Second, the specific time limits for agency disposition of investment applications 
should t>e extended. S. 2T18 requires agency action within 60 days of written notice 
from a banking organization of its intention to make additional investments or to 
have an ETC undertake certain activities. S. 2718 would require agency action 
within 90 days of notice from a banking organization of its intention to make an 
investment of $10 million or more or to acquire a controlling investment in an ETC. 
We suggest that these time limits be extended to 90 days in the former case, 120 
days in the latter. In either case, an agency's failure to disapprove or impose 
conditions on a proposed investment within the appropriate time limit would result 
in the investment being deemed approved. We believe that the additional 30 days 
will allow the appropriate agencies to ^ve more extensive considerations to new 
investment or activity proposals. At a mmimum, specific stetutory authority should 
be provided for the agencies to extend the time period in appropriate cases. 

We fully support the objectives of S. 2718— encouraging the efficient provision of 
export trade services to 115. producers and suppliers. The restrictions on lunk 
involvement should adequately protect depositors of banking organizations which 
choose to participate in the management of ETCs. The limited opening of this area 
of activity to banks will create a unique U.S. export trading company system to 
allow more U.S. producers to beneflt from existing intematioiial marketing net- 
worlis and trade finandng expertise. 

Senator Stevenson. He makes the point that bank safety is not 
promoted by forcing them into noncontrolling positions. 

That is the lesson from the experience of banks with the REITS. 
Ultimately, the position of the banks depends on the economy and 
condition of their borrowers and depositors. 
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By strei^hening the economy, as this bill would, the Congress 
would ultimately be strengthening, not weakening, the position of 
the bankfi. 

The risks are carefully hedged, safeguarded against. It is basical- 
ly a deregulation bill. 

It also, as you indicated, clarifies the antitrust laws. It doesn't 
meike any substantive changes in the law. It doesn't create cartels 
to any greater extent than they are permitted right now under the 
antitrust laws. 

It simply clarifies ambiguities in the antitrust laws in accordance 
with judicial precedent and the practices of the Justice Depart- 
ment. 

It makes no substantive changes and would make it clear in 
advance what you can and cannot do. 

It also establishes a procedure for clesu'ance from the Commerce 
Department, but only after consultation with Justice and the FTC. 

And they have the right and opportunity to sue to invalidate any 
clearEmces with which they disagree. 

I hope the provisions, Mr. Chairman, for EDA and SBA support 
can remain in. 

They may not be needed in time, but, as a means of helpii^ to 

fet these trading companies ofT the ground, I think the EDA and 
BA, very limited financing authority, could be extremely helpful. 
They could help to provide the seed money. That goes for the 
Eximtrank, too. One of the lessons of this subcommittee is the 
importance of finance to trade. 

U.S. WEAKNESSES 

One of the weaknesses in the U.S. position is the, frequently, the 
unavailability of credit for the support of trade. 

There is very little financing available, none from the Exim- 
bank, and very little from the commercial banks for the financing 
of inventories for export and for financing of foreign accounte 
receivable. 

This provision which directs the Eximbank to establish a guaran- 
tee program is largely for that often-unmentioned purpose, to try 
to get the banks and others involved, with some encourf^ement 
from the Eximbank and for the benefit of these trading companies, 
in the finetncing of the inventories that are necessary for exports 
and foreign accounts receivable. 

Finally, Mr. Chairman, I hope we don't forget, you don't forget, I 
am sure you won't, but especially you, you are on the other com- 
mittee, the tax provisions. 

The extension of this to the export of services through the trad- 
ing companies would be particularly beneHcial to small companies. 
Those provisions would encourage formation of trading companies 
and are, I trust, not in this bill now for jurisdictional reasons. 

I hope that in conjunction with any tax legislation considered by 
the Congress this session, that those provisions that are important 
will be taken up. 

I congratulate you, Mr. Chairman, for taking this measure up 
with such alacrity in this session of the Congress. 
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I urge you to push Eihead so that time does not run out, in 
another session of the Congress, EUid I thank you very much for 
^viim me this chance to reappear in these very familiar surround- 
ings for which I have some very WEU-m feelings. 

Thank you. 

Senator Heinz. Senator Stevenson, we are obviously more than 
delighted that you are here. 

You will be pleased to know that the Comptroller of the Curren- 
cy, John Heimann, will be testifying later today. I haven't had the 
chance to look over his statement. But I believe it is equal to, if not 
stronger than his statement last year. 

As to the tax matters that you have raised, it is my intention, 
along with a number of other members of the Finance Committee, 
some of whom may be present, I am thinking of Senators Danforth 
and Cheifee, to pursue the tax provisions of last year's bill in the 
context of the tax legislation that will be forthcoming this year 
from both Ways and Means, we hope, and Finance, 

Finally, when you were mentioning the question of paternity, 
suggesting that there were more than one person who, shall we 
say, had his oar in the water, I was reminded of an old saying, 
which is that "success has many fathers, and failure has but one." 

And I suppose that leaves the paternal benefits question squarely 
in somebody s lap, to the extent that they are benefits. 

I have no questions for you on an absolutely superb opening 
statement. 

Let me yield to Senator Dixon for any questions he has. 

Senator Dixon. No questions. 

Senator Heinz. Senator Chafee. 

Senator Chafee. Mr. Chairman, I will move into this area of 
mixed metaphores. 

Senator Heinz. With caution. 

Senator Chafee. Senator, does this bill represent any compro- 
mises that you feel vitiate the full effect that might be obtained if 
compromises weren't included? 

You have pointed out that the bill comprehends a number of 
safeguards to protect against breaches of the traditional wall sepa- 
rating domestic banking and commercial activities. 

The bUl makes clear that the trading companies must be en- 
gaged exclusively in international trade. Now, my view is if we are 
going for a bill, I would like to go all the way for the best possible 
bill. 

I think the atmosphere is such that the best bill can be achieved, 
even though some might object to those efforts. Do you feel that 
there exists in this l^islation, any major compromises that were 
included in order to garner greater support? 

COMPBOMISES 

Senator Stevenson. Senator Chafee, I think the bill in its pres- 
ent form is very sound. It does reflect many compromises. And in 
particular, to satisfy the bank regulatory ftgencies. Those compro- 
mises were worked out over a period of many, many months, with 
all of the regulatory agencies. 

I would hate to see it get compromised any further. If it did, then 
I think you would be getting into hot water. But I think in its 
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present form, those compromises are sound, and that they would 
not effectively prevent banks from participating in or acquiring 
controlling interest in the trading compEinies. 

If, on the other hfuid, you were to say, well, only banks through 
holding companies can participate, then I would be very con- 
cerned — if you limit it only to the largest banks, those with holding 
companies, and then you put the exclusive jurisdiction in the Fed- 
eral Reserve Board which has been the most unfriendly agency to 
this whole idea, I think in its present form it is full of compro- 
mises, but it's a sound piece of legislation. 

Senator Chafee. In other words, even though compromises were 
made in some areas, the bill will be able to achieve those goals for 
which we hoped, and is not inhibited. 

Senator Stevenson. With the tax provisions? 

Senator Chafee. Will we be capable of creating our Mitsui out of 
this? 

Senator Stevenson. I don't think you are going to get Mitsui. 

Senator CHArsE. I am not sure that is bad. 

Senator Stevenson. I doubt it very much. There is a long culture 
and tradition that is just not going to get replicated in the United 
States, certainly not overnight. 

What precise form they will take in the United States, I don't 
know. But I don't think you are going to get Mitsui. If you do, it 
will be a long time from now. 

SMALL BUSINESS BREAKTHROUGH 

Senator Chafee. But you think this legislation we are consider- 
ing will be something tKat a smsill company with 100 employees in 
Illinois or Rhode Island or wherever it might be that has never had 
any export business, will be able to join a trading company, break 
through the barriers you mentioned and get into the export 
market? 

Senator Stevenson. He gets what he most needs. At the 
moment, he participates in the export markets only as a supplier of 
the large exporting industries. He gets one-stop service. Instead of 
having to market hin^elf abroad, he goes to the trading company, 
or the trading company comes to him. 

In addition to that — and he sells. This isn't an agency relation- 
ship. He sells to the trading company instead of attempting to sell 
abroad. 

The trading company maintains the inventory, puts together the 
package. In addition, Senator Chafee, it is always suggested that 
this is just for large banks. I don't know why. 

The principal benefit, among the principal beneficiaries, will be 
the small banks. They can provide, can establish their own combi- 
nations and jointly and cooperatively, establish regional trading 
companies, llie small banks are also afforded an opportunity to 
take advantage of the trading companies and could be among the 
principal beneficiaries. 

Senator Chafee. Fine. Thank you, Mr. Chairman. 

Senator Heinz. Thank you. Senator Chafee. I am particularly 
glad you asked that question. It csm't be emphasized enough that 
the product that we have before us is the result of a number of 
carefully crafted compromises, not one, but many. 
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The bill afi Senator Stevenson and I first took it up might have 
been in some respects, for some people, a preferable bill. It might, 
however, have resulted conceivably in less support than we have 
now. 

I would hope that as our colleagues look at this legislation, ihey 
recognize that this bill, as so many pieces of legislation, is not 
introduced with a number of provisions in it that may be given 
away as bargaining chips. This is the carefully crafted and in my 
judgment, finished product of the legislative process that passed 
the Senate 77 to nothing. And so, I thmk your point is exceptional- 
ly weU taken. 

I thank you for raising it so that it is absolutely clear on the 
record. 

Adlai, you may stay; you may be excused, as you wish. I would 
like Jack Danforth to come forward at this time and we would — 
personally, 1 wish you would stick around. 

Senator Stevenson. I have been enjoying the reunion this morn- 
ing, Mr. Chairman. I think I will, lliank you, sir. 

Senator Heinz. Senator Danforth, before you start, may I say a 
word of introduction? 

Senator Danforth. I thought I needed no introduction. 

Senator Heduz. Senator Stevenson indicated in his opening re- 
marks that Senator Danforth had done a good deal of work on title 
n of the bill, the antitrust section of the bUl. 

Indeed, it is fair to say, as I say it in case Senator Danforth is too 
modest to say it for himself, he undertook a series of painstaking, 
very lengthy, extremely lengthy negotiations which were success- 
fully concluded on at least two occasions with the Carter adminis- 
tration Justice Department, satisfying people at every level erf the 
Justice Department. 

He is, b^ond a doubt, the most expert person in the Congress on 
title n. He comes well equipped as a former attorney general of the 
State of Missouri. And I think it's fair to say that without his 
outstanding work we would not have been in a position to have the 
bill pass virtually unchallenged on the Senate floor last year. 

Jack, thank you for being here. We appreciate your willingness 
to testify. And after you complete your testimony and my col- 
leagues have had a chance to ask you any questions, because you 
are an incumbent Member of the Senate, we would welcome you to 
join us and sit up here and participate in the discussions with any 
of the subsequent witnesses. 

Please proceed. 

STATEMENT OF SENATOR DANFORTH 

Senator Danforth. Mr. Chairman, thank you very much for that 
offer. Of course, this is so important I will be prepared to stay wiUi 
the committee as long as my testimony is needed. 

However, Mr. Ed Harper, who is the new designated Deputy 
Director of 0MB, is a Missourian and he is being presented to the 
Governmental Affeiirs Committee. I think that it is so important 
that more It^ssourians join the administration that I feel an obliga- 
tion to be there if I can. 
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Therefore, I am not going to, if you will forgive me, sit here 
through the whole proceeding. 

Senator Heinz. Well, just put in a good word that he resided in 
Pennsylvania for a good number of his last practicing business 
years before he joined the Reagan administration while you're 
claiming him totally for Missouri. 

Senator Danforth. No, that is absolutely correct. Fortunately 
for him and for us, he moved on. 

Mr. Chairman, I think Senator Stevenson has pretty well covered 
the question of the present posture of the United Stat^ with 
respect to international trade. To sum up his comments, the United 
States, during the first 70 years of this century, always had a 
surplus in international trade. It was not until 1971 that we experi- 
enced our first deficit of this century. Now, during the last few 
years the deficit has been very, very large, over |25 billion each of 
the last 3 or 4 years. 

In November 1977, my staif began a survey of American law 
relating to international trade for the purpose of determining 
whether or not there were some things that Government could do 
to improve our position. Obviously, Government can't do every- 
thing, and one of the problems we got ourselves into as a country is 
because the business community was content for most of our history 
to look internally for a source of new markets. However, the last 
frontier internally has probably been reached, and increasingly it 
becomes necessary for us to look abroad. At a time when it's 
necessary for us to look abroad, we find ourselvra with this very 
large deficit. 

WEBB-POMERENE ACT 

The AmericEin business community clearly can be more aggres- 
sive than it has been in trying to market American products in 
other countries. However, in that survey we did come up with 
several possibilities for changing American law, several possibili- 
ties for Government action. And one of them was to amend the 
Webb-Pomerene Act. 

Now, the Webb-Pomerene Act is not a novelty. It is not a new 
idea. The Webb-Pomerene Act was first enacted by the Congress in 
1918, and it was enacted after a study by the Federal Trade Com- 
mission which was published in 1916. The Webb-Pomerene Act in 
short is a very old piece of legislation. The purpose of the Webb- 
Pomerene Act was to encourage American exports by providing 
limited exemptions from the antitrust laws for consortiums of 
AmeriCEin businesses to doing business abroad. Thus, the design was 
to make American consortiums a business similar to combinations of 
businesses from other countries engaged in export business. 

Unfortunately the history of the Webb-Pomerene Act heis not 
matched the high hopes for it at the time that it was enacted. 
American businesses have been reluctant to form Webb-Pomerene 
associations for several resisons. The first was that while the Webb- 
Pomerene Act in ita present form does cover the export of goods, it 
does not cover the export of services. We're becoming an increasingly 
service-oriented society. Much of the business done abroad today is 
done not in goods, but in service. 
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Second, the Webb-Pomerene Act was administered by the Feder- 
al Trade Commission, an antitrust enforcement agency. And many 
American businesses were wary of the FTC, believed that the FTC 
and Justice Department did not mean them well and were not 
encouraging Webb-Pomerene associations. 

Third, while the Webb-Pomerene Act in theory offered protection 
from the antitrust laws, in fact, it offered very questionable protec- 
tion. American business could never predict when its activities 
abroad could be challenged by the Justice Department or by the 
FTC. And therefore, they felt that they were always living in the 
shadow of possible legal actions by antitrust enforcement agencies. 

So given those flaws in the Webb-Pomerene Act, its success was 
much less than was predicted for it back in 1918 when it was 
passed. Therefore, Mr. Chairman, title II of this bill is designed to 
correct the defects which exist in the Webb-Pomerene Act. 

First of all, if this bill becomes law, the Webb-Pomerene Act 
would apply not only to the export of goods, but also to the export 
of services. The bill would specifically provide that services are 
covered under the Webb-Pomerene Act. 

Second, the risk, the doubt felt by American business would be 
removed by a preclearance procedure which would certify consor- 
tiums of American businesses as meeting the terms of the Webb- 
Pomerene Act, providing them with absolute immunity until such 
time as the certification is withdrawn. 

Finally, the administration of the act would be transferred from 
the Federal Trade Commission, which is an antitrust enforcement 
agency, to the Commerce Department, and the Commerce Depart- 
ment would be chained with an affirmative responsibility of promot- 
ing Webb-Pomerene groups. 

Senator Chafee. Is there a time limit in which the Commerce 
Department must give the approval to proceed under that act? 

Senator Danforth. I think it's 30 days. I'm a little bit reluctant 
to get into all of the details of how it works for two reasons. One, 
this has had such an elaborate history of negotiations as to the 
exact content, I'm concerned I'll misspeak. 

Second, I'm concerned that I'll establish a questionable legisla- 
tive history for it. But I believe that the deal that was worked out 
was that there was a 30-day period of time between the announced 
proposed certification and actual granting of the certificate during 
which time the Justice Department or FTC could move to enjoin 
the certification. 

Senator Heinz. On pages 32, 33, and 34 of the bill, Senator 
Chafee, that information is found. I won't take the time to read it 
into the record. It's somewhat complex, but it substantially is as 
Senator Danforth indicated. 

Please proceed. Senator Danforth. 

Senator Danforth, I just have one other comment, Mr, Chair- 
man. I'm not sure what the parentage of this bill is, I think you 
ftlayed a part. Senator Stevenson played a part, I played a part and a 
ot of other people played a part in it. 

R^ardless of the parentage, this bill has had an unbelievably long 
period of gestation. We started working on it in our office, as I 
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said, in November 1977. As I recall, the initial form of the bill was 
introduced in 1978. 

There have been exhaustive hearings on it, multiple hearings on 
it here in the Senate. In the House, as you pointed out, it was 
referred to not one or two, but three different committees. Some 
held hearings; some did not hold hearings. It has already gone 
through the Senate, and in fact psissed in the Senate by, as you 
pointed out, a margin of 77 to 0, after considerable debate. 

You asked Senator Stevenson whether or not there was compro- 
miae, there were many compromises on the antitrust side of the bill. 
The bill vfas fly-specked by the Justice Department, by the Com- 
merce Department, and by Stuart Eizenstat, the Domestic Council of 
President Carter, who finally ended up resolving any differences 
within the Carter administration on the bill. 

The Justice Department and the Carter administration was on 
again, off again. They kept raising points that they hadn't raised 
before. And finally, after this extensive period of negotiation, not 
only before committees, but in elaborate conversations that were 
held within the executive branch of the Government, between staff 
people in my ofEice and staff people of this committee, and of your 
office, and various officials of the administration, finally the compro- 
mise was reached. 

I'm sure that if we could go back, I might like a slightly different 
bill, you might like a slightly different bill. Maybe some people in 
the Justice Department would like a slightly different bill. But we 
have been at this now for more than 2 years. And even Gargantua 
didn't have that period of gestation. Eventually, as painful as it is, 
birth has to come. The baby has to be delivered. 

And so, Mr, Chairman, I would hope that this committee, and I 
would hope that the administration, would not want to go through 
the process of conception all over a^ain. I would hope that we could 
take the baby in its present form and deliver it. At long last. And 
that we could get on with it. 

I complement you for the early hearings. I hope that this com- 
mittee will have an early markup. I would hope that we could 
bring this to the floor with a time agreement and that we could 
dispose of it in the Senate and we could then direct our attention 
to the House of Representatives. 

Senator Heinz. You have issued, following in Senator Steven- 
son's footsteps, an invitation to rise to a metaphorical occasion 
that, in this instance, I am going to decline. I would like to ask you 
this. Did any officials of the Carter administration Justice Depart- 
ment sign off one or more times on title II? 

Senator Danforth. Yes, they did. 

Senator Heinz. More than one official of the Justice Depart- 
ment? 

Senator Danfohth. Yes, sir, more than one ofdcial. 

Senator Heinz. On more than one occasion? 

Senator Danforth. Many officials from the Justice Department. 
And there were differences within the Justice Department and 
they finally resolved those differences. The Justice Department and 
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the Commerce Department and, as I said, Mr. Eizenstat, finally got 
their acts together for the administration. 

Senator Heinz. I think the record is clear on that point. It needs 
to be stressed, that while I was not as deeply involved in those 
negotiatioHB as you, I myself recollect that a number of officiab 
from the Carter administration Justice Department indicated that 
they worked out their differences with you and that they approved 
of the final provisions of this bill. 

Senator Danforth. I might say, Mr. Chfiirmem, that the week 
before last I was at a dinner party, and a very high official from 
the Justice Department was present at that dinner party. He told 
me that he had just received £m extensive briefing from his staff on 
this bill. And I just turned pale. I broke into a sweat. It would be 
my hope that we don't just go back find rehfish the same ground. 

UNANIMOUS SUPPORT 

Anytime people compromise anything, it doesn't absolutely satisfv 
all of the concerns or all of the desires of anyone. But I think 
the fact that this bill, after some debate on the ftoor of the Senate, 
was finally passed by a margin of 77 to last fall, and it has, as 
you pointed out, 58 cosponsors now? 

Senator Heinz. Yes. 

Senator Danforth. Fifty-eight cosponsors right now. I think that 
that indicates that there is to say the least very strong, hopefully 
unanimous support for it in the Senate. 

Senator Heinz. If we get more cosponsors than we get votes, it 
will be tough to explain, out I'll take the risk. 

Senator Dixon? Senator Chafee? Jack, even though you may 
have to go down to introduce Ed Harper, if you're finished up with 
that, my invitation still stands for you to come and participate in 
the hearing. 

Thank you very much. 

Senator Danfohth. Thank you very much, Mr. Chfiirmem. 

Senator Heinz. I would like now to call on the Honorable Mal- 
colm Baldrige, Secretary of Commerce. 

STATEMENT OF MALCOLM BALDRIGE, SECRETARY, 
DEPARTMENT OF COMMERCE 

Senator Heinz. Mr. Secretary, we welcome you here to the sub- 
committee. I know you have £in opening statement, which I hope 
you will feel free to give in full or summarize. I know it is not a 
very lengthy statement, so please feel free to handle it as you see 
fit. 

Secretary Baldrige. Thank you. Senator. I am pleased to appear 
today before the Intemationd Finance and Monetary Policy Sub- 
committee to present the administration's view on S. 144. 

I am sorry that Bill Brock is unable to join me tod^ in support- 
ing this measure, because he is spefiking at the AFL-CIO Executive 
Council, but he has submitted a written statement for the record. 
(See p. 99.) 

This bUI would increase U.S. exports by facilitating the forma- 
tion of export trading companies and export trade associations. I 
am particularly pleased to have a chance to testify on a matter of 
considerable importance to our export expansion effort. 
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Mr. Chairman, my statement will be brief. The administration 
strongly Bupporte S. 144. Bills similar to S. 144 were carefully 
considered in six separate hearings during the last session of Con- 
gress. The need to inCt^ase U.S. exports and the utility of export 
trading companies in meeting this need have been well demonstrat- 
ed. I urge the Congress to pass this legislation quickly. 

VITAL ROLE OP EXPORTS 

As you know, Mr. Chairman, the President will be appearing 
before Congress tomorro^lte) einnounce his economic program. This 
action, coming as it does ^th the administration not yet a month 
old, reflects the urgency with which the President views the eco- 
nomic problems of the United States. Exports already play a vital 
role in the U.S. economy and will only become more so in the years 
to come. Thus, it is also with a sense of urgency that I testify this 
morning. 

U.S. mercheindise exports alone are now running at about 8.5 
percent of our gross national product, twice the ratio of 10 years 
ago. Exports in general stand at $221 billion, almost one-fifth of all 
the goods produced in this county— $1,132.7 billion in 1980. The 
most rapidly expanding markets for many U.S. goods are export 
markets. 

Most economists feel that the growth of the world economy will 
be less than it has been in the last decade. Thus, international 
competition for available world export markets will increase sub- 
stantifdly. If we fall behind in this race, it will be U.S. jobs which 
suffer most. 

Exports preserve and create jobs in the United States. Exports 
can lead to increased production and increased jobs for U.S. firms. 
In a real sense, U.S. exports pay for our imports of oil and other 
necessary or desirable commodities. Yet competition for our export 
markets is more severe each year. 

Although the U.S. share of manufactured goods exported by the 
major industrial nations increased in the second quarter of 1980 to 
18.4 percent, its highest level since 1976, it still remains consider- 
ably below our share in 1960, which stood at 25.3 percent. 

We should acknowledge that successful exporting requires spe- 
cial effort and expertise. Our competitors abroad have had to learn 
how to export — small- and medium-sized firms as well as large 
firms — in order to survive. Too lai^e a share of U.S. exports comes 
from large firms. We need a mechanism to stimulate and train 
these smaller firms in this skill such as their foreign competitors 
are doing. 

This administration acknowledges the responsibility of the Gov- 
enunent to create a legal and economic atmosphere conducive to 
exporting. Enactment of the bill before us, with changes I will 
describe later, would be a first step in creating such an environ- 
ment and would be particularly helpful for our small- and medium- 
sized firms. 

In considering our international competiton, most of us think 
immediately of Japan. Significant, in my view, is the fact that two- 
thirds of Japan's exports are heindled by trading companies. More- 
over, Japan has learned how to export from America. As men- 
tioned before today, the sixth largest U.S. exporter is none other 
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than Mitsui, one of the lai^est Japanese trading companies. I 
believe that Mitsui is merely doing that which an American trad- 
ing company should. 

Japan is not alone among our industrialized trading partners in 
making use of specialized export entities. West Germemy, France, 
and Hong Kong do likewise. 

With a few notable exceptions, the United States does not have 
large export trading entities. There are some 700-800 export man- 
agement companies in the United States, many of them well-mem- 
aged and successful businesses, and several thousand small export 
merchants. Not all of these export companies are adequately fi- 
nanced or managed, however, and many cannot provide a full 
range of export services, market intelligence, and knowledge of 
local business practices. 

We need export trading compemies that provide a full range of 
export services to firms of any size interested in exporting. These 
exporting companies must be sufficiently capitftlized to allow oper- 
ations on a scale that would achieve substantial economies in sell- 
ing and distributing. These companies must be large and experi- 
enced enough to develop new markets for U.S. goods. Large manu- 
facturers are zdready exporting extensively and typically have 
spent time and money building up overseas networl^ which our 
smaller U.S. companies have not been able to afford. 

Similarly, many banks have' national and foreign coverage 
throi^h branches, agents, or correspondent banks and are already 
in the business of evaluating risks and researching foreign mar^ 
kets. Banks already involved in international transactions under- 
stand the subtleties of international financing and exchange. 
Banks with foreign aHUiates are also in a better position than 
many U.S. compemies to understimd foreign regulations affecting 
our export trade. Therefore, they also are logical candidates to 
form and participate in effective export trading companies. 

As Em example of how a trading company could increase exports, 
the Commerce Department undertook a study to determine the 
usefulness of export trading companies for the textile and apparel 
industries. Preliminary findings indicate that a trading company 
would be very useful in promoting American textile and apparel 
exports. Many firms in this industry are small and now find it 
difficult or impossible to devote the financial and managerial re- 
sources needed to establish an effective companies arm. 

We will provide the committee with the complete study shortly. 

Senator Heinz. We would welcome that study. Thank you. (See 
p. 48 for executive summary.) 

Secretary Bauirige. A key feature of this administration's pro- 
gram is to eliminate regulation that unnecessarily limits our eco- 
nomic growth. We apply the same principle to Government r^ula- 
tion that unnecessarily retards export growth. 

BANK LIMITATIONS 

With the exception of hank holding companies, which can pur- 
chase up to 5 percent of the share of any U.S. company, our 
banking laws and regulations do not allow bank investments in 
export trading companies. There is also considerable uncertainty 
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over application of the antitrust laws to export activities, and this 
uncertainty inhibits the development of joint export activities. 

We need legislation that allows bsink ownership participation in 
export trading companies. And we need legislation that provides a 
way for businessmen to insure that they will not run afoul of the 
antitrust laws in their export activities. S. 144 will achieve both 
these aims. Both the Attorney General and the Secretary of the 
Treasury, as well as the USTR, endorse the concept of export 
trading companies embodied in this bill. 

We believe the need to increase U.S. exports is a compelling 
reason to make an exception from the general principle of separat- 
ing banking and commerce. S. 144 provides such an exception and 
thereby creates opportunities for banks of all types and sizes. The 
limitations and protection in title I are adequate to safeguard the 
int^rity of our Hnancifil system. 

We expect that the bill's encouragement of cooperation among 
U.S. companies for exporting will extend to cooperation among 
banks for the same end. In particular, we hope that banks outside 
the major urban centers, whose clients often are the small and 
medium-sized firms, S. 144 targets, will be able to cooperate 
through bankers' banks or otherwise in working together to form 
and operate trading companies. 

The business community must have assurance that specified co- 
operative export activity will not lead to antitrust liability. We 
believe the procedure in title II for obtaining a certification of 
antitrust immunity will enable most businessmen to obtain just 
this assurance, while at the same time providing safeguards to 
protect competitive principles. 

I must note before closing that the administration opposes sec- 
tions 106 and 107 of the bill, the two provisions on financing. As we 
all strive to reduce Government spending substantially, we cannot 
support new appropriations or authorizations for expenditure pro- 
grams. 

Furthermore, we believe we could administer title II of this bill 
within our International Trade Administration without major addi- 
tional resources. Therefore, we feel it is unnecessary to require 
legislatively the establishment of a s;>ecial office of export trade to 
carry out the certification and promotion functions. 

To sum up, Mr. Chmrman, the administration urges adoption of 
the banking and eintitrust provisions of S. 144. I look forward to 
working with this subcommittee and the Congress to secure quick 
passage of export trading company legislation. Thank you very 
much. 

Senator Heinz. Mr. Secretary, thank you for not only an excel- 
lent but an unequivocal statement. 

Correct me if I am wrong, but in addition to the Treasury De- 
partment and Justice Department, you are here representing the 
opinions of USTR, State, Labor, Agriculture, and OMB. You are 
speaking for the administration; is that correct? 

Secretary Baldhige. Yes, I am speaking for the administration, 
Senator, specifically with regard to the USTR, the Commerce De- 
partment, Treasury, and the Attorney General. 1 C£m only assume 
that the other agencies you mentioned. Cabinet members, are for 
it. 
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Senator Heinz. Now, I want to first of all commend you for the 
fact that, although it has been scarcely a month, less than a 
month, since our new administration took office, and you have had 
even less time on the job than the President, both you and Presi- 
dent Reagan have made the decision on a major piece of l^isla- 
tion. 

As my collefigues recollect, and my former colleague Senator 
Stevenson, it took us over 20 years to get any kind of a decision out 
of your predecessors on this subject. So I sincerely commend you 
and welcome you back before the subcommittee any time in the 
future, particularly since you so obviously have your act together. 

Now, I do note that you have raised two concerns about the bill, 
one involving section 106, which provides for SBA and EDA loans 
or loan guarantees or, in the case of nonprofit organizations, 
grants, Aa you know, those are to encourage the involvement of 
small and medium-sized or minority businesses in exporting. The 
section authorizes $20 million per year for the next 5 fiscal years. 

On the one hand, I certainly rect^nize the administration's 
proper concern about reducing the growth of the Federeil budget. 
And recognizing that concern, are there any alternative ways you 
might suggest to increase small and minority involvement besides 
through loans or loan guarantees? 

Secretary Baldrige. Senator, I am sure you understand, we don't 
think those two provisions are necessarily that bad. It's this vei? 
difTlcult thing of budget cutting we have to do. Unless everyone s 
ox is gored, we would have a problem with the administration 
getting passage of the budget tax bill. 

In answer to your question, sir, I would expect the Commerce 
Department to take a very active role, as we have tried to do in the 
past, in getting the message, the opportunities that are inherent in 
this bill, across to smeill businesses and minority businesses. I think 
that that is the most constructive thing the Commerce Department 
can do. And I can guarantee you, sir, that our efforts will lean very 
strongly in that direction. 

EXIMBANK FINANCING 

Senator Heinz. Now, section 107 of the bill permits Eximbank 
guarantees to export trading companies and other exporters, guar- 
antees to be secured by export accounts receivable or inventories of 
exportable goods, if the Eximbank board feels such action is neces- 
sary to expand exports and that the private mtirket is not adequate 
for the purpose. 'The guareintees should be intended, of course, to 
promote small and minority involvement in exporting. 

Now, that provision is one you have reservations about, as I 
understand it. It does, I would point out, contain no additional 
authorization of funds for the Export-Import Bank. It does not even 
engage in an earmarking of existing appropriations. 

Do you have an objection in principle to the bank having that 
additionfd authority, which is obviously discretionary in nature? 
Could you be more specific? If indeed you do, what is wrong with 
giving the beink that authority, so long as the funding is within 
existing appropriation levels? 

Secretary Baldrige. Well, Senator, I see nothing wrong with . 
that. It's mostly the budget constrictions. Ilie Eximbank right now 
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has a very, very limited pie. They have many constraints anae 
which they operate. 

My own opinion is that more of an effort should be made to 
bring smaller companies in under E^imbank financing. But I 
would hate to see any restrictions on their ability, because I think 
they have to be able to make up their mind. But the new adminis- 
tration will obviously have new directors, a new chairman of the 
bank. 

I know that the administration feels strongly about increasing 
chances for smaller manufacturers, minority business people to be 
able to grow and prosper. 

Senator Heinz. Mr. Secretary, on this section, section 107, the 
administration might want to keep an open mind on it, because not 
only after discussions with you, both public and private, and others 
in the administration, including Dave Stockman, the Director of 
0MB, I do sense, as you have stated, that there is a very sincere 
and far-reaching interest in bringing small and medium-size busi- 
nesses into the exporting field. 

And indeed, one of the criticisms that Mr. Stockman has leveled 
at the Eximbank is that it spends too much of its time worrying 
about the big guys and the aircraft manufacturers and not enough 
time worrying about the medium-size and small people who prob- 
ably have a lot less access to capital than the aircraft manufactur- 
ers and other large compemies. So I would hope that our discussion 
on that issue is not clos^. 

One last question. Your testimony, as I understand it, also op- 
poses the new Office of Export Trade established in title II of the 
bill. That was the result of an amendment offered on the Senate 
floor by Senator Gam last year emd was intended to give Congress 
additional information on the role of trading companies in East- 
West trade, particularly with respect to transactions involving vali- 
dated licenses. It is not intended, as I understand what Senator 
Gam wanted to do, simply to carry out the bill's certification and 
promotion functions. 

I can readily appreciate your lack of enthusiasm for a new office. 
Could you make a commitment to us to provide annually the 
information on Eaist-West trade that this section of the bUl re- 
quires, inasmuch aa that was the objective of that section? 

I would like to know if you could make that commitment without 
necessitating a change in your present structure? 

Secretary Baldrige. Senator, we can handle that without putting 
up a new organization. We have had the experience in so doing in 
the past. I see nothing there that we could not comply with with- 
out building up another organization. 

I am trying to shorten the tether up over there. So we will be 
able to do it £md satisfy your desires. 

Senator Heinz. If we eliminated the reference to the creation of 
a new office and simply left the provision requiring the informa- 
tion, you could do that? 

Secretary Baldrige. Yes, sir; that would be fme. 

Senator Heinz. Mr. Secretary, thank you. 

Let me recognize Senator Proxmire. 
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,o" lOXMiRE. Secretary Baldrige, let me congratulate you 

** sections 106 and 107 of this bill. You say you oppose it 

grounds. 

kxl you to speak that $100 million in EDA funds would 

td right now. We are cutting everything in sight, trying 

~-~»«.,.,__^ Herstand it. There have been at least some discussions 

that'EEn^'might be eliminated, much less to come up with a $100 

million program for anything. 

I think your position is consistent and logical, and I congratulate 
you on it. 

My amendment to the banking section would permit control of 
export trading companies by bank holding companies and Edge Act 
coniorations subject to the approval of the Federal Reserve Board 
and subject to a showing of definite export benefits £uid appropriate 
saf^uards. 

Are you familiar. Secretary Baldrige, with my amendment? 

Secretary Baldrige. Yes; I am. Senator. 

Senator Proxmire. Could you say whether you would support it 
or oppose it? 

Secretary Baldrige. Senator, I have to say I would prefer section 
105 as it is, because I believe it does result in a careful balancing of 
those two competing interests, encouraging U.S. banks to get in- 
volved in export trading companies and having the safeguards 
necessary for the U.S. banking system to keep the problem of 
banks involved in commerce at a minimum. I think that section 
105 does handle that; so I would prefer that, sir. 

CENTRAUZED CONTROL NEEDED 

Senator Phoxmihe. You see, unless we centralize the control of 
this kind of activity in a single agency, it seems to me we have the 
same problem that Dr. Arthur Burns spoke about in competition in 
laxity. If the Comptroller of the Currency has one kind of policy, 
the FDIC another, the Federal Reserve still another, in the first 
place, it's not coherent; it's not fair. It tends to be a lot of pressure 
on the eigency that is following what they think is the public 
interest to do what the weaker regulators are doing. 

So the purpose of my amendment would be to concentrate this 
authority in the Federal Reserve Board. They have the compe- 
tence — they have, certainly, an understanding of our banking 
system not surpassed by any other agency — and to provide in the 
law that they should approve this if the export benefits would 
override the interest in keeping the banks from becoming involved 
in nonbanking activities. 

Secretary Baldrige. Yes, sir; but that puts the burden of proof in 
this case on the banks and the export trading companies, which 
section 105, in effect, does not. It's the other way around. 

Senator Proxmire. Why shouldn't the burden of proof be on 
them to show benefits? 

Secretary Baldrige. Well, it depends on whether we are trying 
to encourage exports or not. Senator. That is the basic question. I 
think that we are living in a world that is going to become much 
more competitive with every country trjdng to increase its slice of 
the pie, and a pie that is growing more slowly than it has in the 
past. 
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We are in a situation where we have perhaps 200 U.S. companies 
doing 80 percent of our exports now, 100 U.S. companies doing half. 
We have got to get small business and medium business in this. To 
do that, we have got to get small banks in it. 

I think that S. 144 as it stands now would actually create the 
kind of a situation where you would see a comparatively much 
larger increase in the activities of smaller banks in this area than 
you would larger banks. I think that that is a very desirable one. 
We have the safeguards necessary to stop both the antitrust impli- 
cations and the banking failure possibilities there that I would 
have to support the act as it stands. 

Senator Proxmire. Well, I understand your position. It's just 
that my strong feeling is that the Federal Reserve Board could be a 
judge of that and that they have the same interest all of us have in 
wanting to increase our exports. 

Secretary Baldrige, this legislation seeks to involve banks in 
export trading in order to increase exports of small- and medium- 
sized firms, as you have stressed over and over, and as the chair- 
man and other members of the committee have, too. 

What experience do banks have in acquiring title of goods from 
small firms, inventorying goods, that would lead you to believe 
they would be helpful in increasing export trade? 

Secretary Baldrige. Well, not all banks have. Senator, obviously. 
I think we would all be surprised at how many regional banks, 
small banks on both coasts of our country have actually had that 
kind of experience. Many banks, many banks we could call medium 
and small hanks, have offices in places like London and Tokyo now. 
to get foreign business. 

Banks have always had experience in inventory controls in that 
they have, in lending money in the United States, seen every kind 
of an inventory possibility, and have lent money based on their 
judgment in that area. I think they are really the only commercial 
entity we have now that has the kind of experience that can pull 
one of these together. 

The manufacturers, small- and medium-size manufacturers, 
cannot do the job themselves. 

Senator Proxmire. Banks undoubtedly have a lot of experience 
as financiers, but not in actually selling or inventorying as owners, 
isn't that correct? 

This would be something new for them, in effect? 

Secretary Baldrige. Yes; but they wouldn't necessarily have to 
own the inventory. That is a possibility, but it is not a prerequisite. 

Senator Proxmire. That is what I would like to prevent. 

Secretary Baldrige. But owning inventory is no different than 
any other kind of commercial transaction. 

You have to know what you are doing first, but there are plenty 
of examples and plenty of help you could get. 

Senator Proxmire. How much would you expect that bank 
export trading companies to cut down on the merchandise trade 
imbalance in 1981 and 1982 if it did not have my amendment, as 
compared with if it did? 

Do you think this would make a really significant difference? 

Secretary Baldrige. I do. Senator. That is hard to quantify exact- 
ly- 
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But we are going to be facing, in the next few years, a different 
situation on exporte than we have in the past few years. 

Our exports nave been helped, our trade balance has been helped 
because we have just come through a recession where our imports 
have been cut down because of it. 

We have seen the dollar devEilued in 1977 and 1978, which has 
helped exports temporarily. 

Both of those are temporary factors affecting the trade balance. 
Now we are looking in the next few years where we have our high- 
technology exports, a big share of the increase for us, seeing more 
and more competition from other countries. 

We are having less-developed countries getting into the export 
race. It is the only possible way I can see for us to increase our 
share and help industry do that over and above just our regular 
Government program that this administration proposes. 

But this is a positive step. 

Senator Proxmire. Certainly you would agree the best way we 
could encourage exports is to get inflation under control. 

Secretary Baldrige. Absolutely. 

Senator Proxmire. Hold down costs and become competitive in 
that way. Wouldn't you also agree, even with the very serious 
inflation we have suffered, that we have done quit« well in increas- 
ii^ exports in the last 3 or 4 years, that we have, that we are the 
only developed country that I know of that has a balance on 
current account, including investment income, as well as our trade 
balance, an offset which, it seems to me, is reasonable to do. 

Under those circumstances, why can't we proceed within our 
present framework and then modify it, as I say, with trading 
companies approved by the Federal Reserve Board? 

Secretary Baldrige. Senator, as I tried to point out before, part 
of the reason we have increaised our trade balance favorably in the 
past few years has been because of the recession we had that 
restricted our imports. 

Another reason was a devaluation of the dollar. That is going the 
other way now. 

That made a big difference in our trade balance and that is not 
going to be with us in the next 10 years. 

Senator Proxmire. I am talking about, not the trade balance, but 
increase in exports. Well, all right, baleince on current accounts, 
that's right. 

ADMlNlffFERlNG ANTITRUST SECTIONS 

Let me ask you about this. You also, I think, are dead right in 
saying that Commerce can administer the antitrust sections with- 
out more personnel, your opposition to creating the Special Office 
of Export Trade to carry out the provisions, I agree with that. 

That is certainly consistent with the administration's position to 
hold down spending. 

How will the Commerce Department administer antitrust sec- 
tions? Do you have a staff of antitrust experts that can be pressed 
into service, or will you rely on consultations with Justice Departr 
ment or higher Justice Department lawyers to do the job? 

Secretary Baldrige. We are relying on Justice Department and I 
am sure they will be glad to help us in that regard. 
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Senator Proxmire. How do you provide any effective input? Why 
shouldn't we lodge the authority with Justice? 

Secretary Baldrige. We have the background, the statistics, the 
figures, we have the experience thatcomes with dealing with East- 
West trade, as well as commerce within the United States. 

We have all the promotional experience with offices all over the 
country. We can give them all of the background information they 
need. 

Senator Proxmire. That is fine. That is the present situation, as 
I understand it. 

You have got cooperation with Justice Department. But now you 
are called upon to make antitrust judgments. You haven't done 
that before. That's been the Justice Department. We have concen- 
trated and centralized it. 

Secretary Baldrige. Senator, we are talking about antitrust 
problems outside the United States, exports only. 

This law clearly says that if any of those export trading compa- 
nies result in reducing the competition inside the United States, or 
preventing competition outside, trying to reduce other market 
shares outside the United States, the Justice Department will have 
to take action. 

They wouldn't go along with it in the first place. We have to use 
their facilities. We don't have that meuiy lawyers. 

But we do have the information. I don't see why, working togeth- 
er, we can't make the right decisions on this. 

Senator Proxmire. My time's up, Mr. Chairman. 

Senator Heinz. Thank you. 

Before I yield to Senator Chafee, I would just observe, as the 
Secretary has noted, that there is a distinction in this bill between 
the certification process, which Commerce has the expertise in and 
is affirmatively charged with and the enforcement process, which 
is carried out by Justice. 

And it is worth noting that the previous Justice Department 
asked for that separation. They did not want to be in the business 
of both certifying and then being the policeman on the beat, check- 
ing up on their own certifications. 

They saw that as a conflict of interest. In my judgment, they 
were right, smd in my judgment, the way the Secretary has stated 
it is absolutely correct and well-taken. 

Senator Chafee. 

Senator Phoxmire. Will the Chairman just consider the possibil- 
ity of inviting the Justice Department up to testify on this? 

They are not invited, as I understand. 

Senator Heinz. We do have a third day of hearings scheduled. 

Senator Proxmire. Very good. 

Senator Chafee. Thank you, Mr. Chairman. 

Mr. Secretary, I want to commend you for holding fast to your 
position that the bank not have to prove that its actions are going 
to increase exports before it gets involved in trading company 
activities. 

I think that subjects the process to objections by a rival trading 
company and lawsuits. 
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Whenever one must proceed to prove that exports are going to 
increase a handicap is placed in the way of the objective of this 
legislation, which is to incretise exports. 

So, I want to commend you for sticking to your guns on that 
position. 

TRADE POUCY COMMITTEE 

Mr. Secretary, as I understand it, within the Executive Office of 
the President there has been set up a Trade Policy Committee. 

Is that correct? 

Secretary Baldrige. Yes. 

Senator Chafee. And that Trade Policy Committee is chaired by 
the USTR emd you are vice chairman. 

It includes a series of Cabinet positions — Commerce, Agriculture, 
Economic Advisers, Defense, Energy, Interior, Justice, Treasury, 
Transportation, State, 0MB, National Security, Labor, and the U.S. 
International Trade Development Cooperation Agency. Is that not 
correct? 

Secretary Baldrige. Senator, that is the Trside Policy Commit- 
tee, which meets on questions of policy. 

Then, as you have probably read, there will be a cabinetrlevel 
Council on Commerce and Trade that will get into a\\ aspects of 
trade. 

Senator Chafee. Mr. Secretary, I think that one of the important 
thin^ is that the administration come to Congress and speak with 
one voice. 

It makes it much easier on us, who are tryii^ to foster l^isla- 
tion to increase exports. 

I am delighted that you are going to head up one of these 
councib. 

And that when you come forward, as you have today, you are 
speaking for the administration. 

Secretary Baldbige. Yes, Senator, I am speaking for the adminis- 
tration. 

Senator Chafee. That is just what we need, because, as I men- 
tioned before, there is a series of other export-related legislation 
that will come up with which I know you are familiar; for example, 
changes in the Foreign Corrupt Practices Act and chzmges in the 
taxation of Americans abroad. 

Both of those matters I am deeply interested in. I hope that the 
same sj>eaking-with-one-voice proposition will hold when we consid- 
er those pieces of legislation. 

Secretary Baldrige. We will do our best. 

Senator Chafee. That is quite a challenge. I am sure you cam 
meet it. 

The administration's a big, amorphous body. In the past, we have 
had USTR saying one thing, Treasury saying another. Commerce 
in between. 

We do encourage you to foster these groups that have been set 
up and try to arrive at a consensus, so that when someone of your 
importence comes before us, we will know that that is the position 
of the administration. 

Thank you, Mr. Chairman. 

Senator Heinz. I would like to indicate that the "Executive 
Summary of the Study of Feasibility of Export Trading Companies 



d by Google 



47 

to Promote and Increase Exports by the U.S. Textile Apparel In- 
dustries" will be made a part of the record, which the Secretary 
earlier brought to our attention. 
[The document follows:] 
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ECONOMIC CONSULTING SERVICES INC. 

February 6, 1981 



TEXTILE AND APPftBEL IM PUS TRIES 



EXECUTIVE SOHHARY 



IHTBODOCTIOK 

In Hay 1980, Economic Consulting Strvicvs Inc. (ECS) 
awarded a contract by the U.S. Department of Commerce 
*A Study Of The Feasibility Of Export Trading Companies 
To Promote Increased Exports By Tb« Textile And Apparel 

stries.' 1^1* Executive Sumnary presents a brief synop- 
of the findings of the study, and ECS' resultant policy 
mmcndatlons. 

PURPOSE AMD SCOPE OF THE STOPy 
The U.S. textile and apparel industries have had 
ted, but recently improving, success in developing their 
ntial export markets; in 1979 only 6.5 percent of the 
ar value of U.S. textile shipments and 1.6 percent of 
apparel shipments were sold for export. One major 
in for this poor export performance is that these two 
islst largely of firms which do not have the 
•sources needed to explore foreign macXets fully and effec- 
Ively. An export trading company (ETC) might Make It 
possible for these small firms to develop their export 
larkets more fully than they have to date. 

The study was carried out in fout phases. The objec 
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functions and organizational nesds; (2) to construct a pre- 
liminary model of an ETC for each of these industries; (3) 
to develop and conduct two surveys, one to assess the 
interest of U.S. manufacturers in selling through an ETC and 
the second to assess the willingness of foreign importers to 
buy U.S. textiles and/or apparel through an ETC; and (4) to 
develop "final " organizational models for ETCs specializing 
in textiles and apparel, along with appropriate policy 
recommendations . 

III. DEFIMITIOH OF AW EXPORT TRADING COHPAMY 

An export trading company (ETC) is defined In this study 
as an independent firm (or association of firms) which has 
the capability to provide a comprehensive range of export 
services to domestic producers. Such services include: 
contacting foreign custoinersi providing market intelligence 
and research; arranging for freight forwarding; arranging 
for price quotes, whether on an f.o.b., c.i.f., or landed, 
duty-paid basis; ma)iing necessary credit and other financial 
arrangements; providing other necessary transaction 
mechanics] and, possibly, performing broader functions such 
as product design. In the performance of these services, an 
ETC should be capable of talcing title to the products that 
it trades and will normally function In this manner, 
although it is not precluded from exporting on a commission 
basis or providing specialized export services for a fee. 
To be effective, an ETC must maintain some level of 
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'permanent*' presence in major foreign markets, tbrongh ov«r- 
seas sales representatives, sales officest ^owrooms, ware- 
housing facilities, and/or distribution networks. An ETC 
may also become Involved in importing and in international 
trade among third countries in order to: develop additional 
sales and revenues, reduce foreign exchange risk, maintain 
good relations with its customers, consummate barter deals, 
and use its overseas sales offices/distribution facilities 
most efficiently. 



The growth in D.S. exports of textiles and i^iparel bas 
been limited by barriers which an ETC should be able to 
overcome. The small size of many firms in the apparel and 
textile industries makes it difficult or in^wssible for them 
to allocate the financial and managerial resources needed to 
establish an effective export 'arm*. Many firms are not 
aware of their export potential and lack an understanding of 
even the basic mechanics of exporting. 

Moreover, many American textile and qiparel manufac- 
turers, long accustomed to intense and increasing coif 
petition from foreign suppliers in the domestic market, have 
shied away from any effort to participate in export markets 
on a sustained basis. To many manufacturers, it is not 
logical to consider seriously coi^eting abroad, given that 
certain foreign manufacturers have been so successful in 
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penetrating ttie U.S. market. Exporting also involves a dif- 
ferent set of problems than does the sale of goods domesti- 
cally, such as: a different set of customers! longer 
financing periods; perhaps different styles, different 
sizes, or other product requirements; additional transpor- 
tation costs; and additional documentation. Therefore, 
exporting requires a mix of managerial and financial skills 
vhich many domestic producers lack, and which they have had 
limited incentive to acquire. , 

An ETC could overcome these barriers to exporting. In 
most cases, an ETC is likely to take title and perform all 
subsequent export operations. Such an ETC would be, in 
essence, another customer for the domestic industry, and 
would act as a foreign distributor for U.S. textile and/or 
apparel firms. An ETC could also act as an agent and/or 
provide certain specialized export services to manufac- 

Exporting through an ETC also can make it possible for 
domestic firms to take advantage of various economies of 
scale that are often possible in exporting. The establish- 
ment of overseas offices, transportation and insurance, 
warehousing, etc., can all be carried out for a much lower 
per-unit cost when large volumes of products are exported 
than when only limited quantities are sent abroad. An ETC 
should be able to pool the exports of several domestic pro- 
ducers, and therefore take advantage of these potential eco- 
nomics. An ETC also might consolidate the shipments ct 
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several domestic producer! either to fill very large foreign 
orders or to offer a full range of complementary products. 

Finally, an ETC nay be able to market U.S. products 
abroad more effectively than many textile and apparel manu- 
facturing firms. An ETC should be able to offer a wider 
range of products, a wider range of product services, and in 
general be better equipped to recognize potential market 
opportunities in foreign countries than many individual 
manufacturers. This may allow an ETC to secure more 
favorable prices and/or develop additional marketing oppor- 
tunities that most of the Individual manufacturers repre- 
sented by the ETC could not develop on their own. An ETC 
may also be in a stronger position to bargain for lower 
freight, insurance, and storage rates than could be obtained 
by individual small- or medium-sized producers. 

V. INTEREST IH EXPORT TBADIMG COMPAHIES 

Two different surveys of individual firms were conducted 
as part of the study. In the first, questionnaires were 
mailed to 117 U.S. textile and 235 U.S. apparel firms to 
assess their attitudes towards exporting through an ETC, and 
usable responses were received from 57 textile firms and 70 
apparel firms. In the second survey, personal interviews 
were conducted abroad with importers of textile and apparel 
products in six foreign countries to determine whether they 
would consider buying U.S. textile and apparel products from 
an export trading company, and if so what benefits they wocld 
hope to derive from purchasing through an ETC. 
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A. ConcluKJonsi DwifeBtic TfciitHe and Apparel Industry 
Surveya 

Over 70 percent of all of the firms responding to the 
doaestic industry survey in both the textile and apparel 
industries indicated that they would consider selling 
through an ETC. A high percentage of positive responses was 
obtained froa firas of all sixes, and fro« both exporters 
and non-exporcecsf although saaller firas and firms with no 
export experience evidenced the highest level of interest in 
selling through an ETC. The greatest interest in the ETC 
concept was shown by textile firms with less than 500 
eaployees, and by apparel firms without regard to the number 
of ei^loyees which either export less than 5 percent of 
their gross sales or trtiieb do not export. Those firms not 
interested In selling through an ETC either were already 
successful exporters lAich were not willing to share cmitrol 
over their export operations, or were firms which ifipear to 
have no interest in exporting. 

The responses of textile and apparel firms were, with 
some excepLicr.s, very similar. A substantial majority of 
both textile and apparel firms, regardless of their size and 
regardless of lAether or not they are exporters, wanted the 
ETC to take title and assume all subsequent export respon- 
sibilities. Therefore, most O.S. textile and qtparel firms 
which would cOTisider selling through an ETC would prefer vi 
ETC that acts as a •or;e-stoF' exporter. 

Finally, although most respondents indicated that they 
were either unwilling to invest in an ETC. or were uncertain 
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as to their willingness to do so, several firms indicated 
that they would be willing to Invest substantial amounts, 
ranging from S50,000 to $500,000, and in two cases over 
$500,000. Therefore, some textile and apparel firms appear 
to be potential sources o£ investment capital for an ETC in 
each industry. 

B. ConcluslonSi Foreign Importer Survey 
A number of buyers in each of the countries visited 
Indicated that they would be willing to purchase U.S. tex- 
tile and/or apparel products from an ETC, although their 
enthusiasm for the ETC concept, and the range of services 
that the^ would expect, varied considerably from country to 
country. Buyers in the Far East generally expressed a much 
greater level of interest in buying through an ETC than 
buyers in Europe. 

Importers in all of the countries visited stressed the 
potential role of an ETC in locating U.S. suppliers and 
effectively marketing U.S. products in their country. 
Almost all of the importers contacted stated that the enor- 
mous size of the U.S. textile and apparel industries makes 
it very difficult for foreign importers to locate U.S. firms 
which (1) are producing the types of products that they want 
to buy and (2) are willing to export. In addition, many 
U.S. textile and apparel firms are not effective in iden- 
tifying which of their products can be marketed in specific 
foreign markets, and then promoting these products. If an 
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ETC can help overcome these problems, it will perform a 
valuable marketing service and should be able to increase 
U.S. exports of textile and apparel products. 

VI. FINAL MODELS 

An export trading company that trades in textiles will 
be very similar to one that trades in apparel.—' In both 
cases, the ETC will "domesticate* the foreign sales of U.S. 
manufacturers by making the terms and conditions of foreign 
sales as similar as possible to those of domestic sales. To 
do this effectively, an export trading company exporting the 
products of U.S. firms In either industry will have the 
following features: 



Product expertise is essential for the ETC's success. 
Therefore, the most likely source of entrepreneurs 
for a textile/apparel ETC lies with firms/individuals 
with experience in the textile and/or apparel 
industries. Other possible sources of investors are 
other trading organizations, such as export manage- 
ment companies, and banks (if legislation is enacted 
to allow investments by financial institutions). 

The ETC should be capable of taking title to the pro- 
ducts that it handles, essentially acting as a 
"one-stop" exporter for U.S. textile/apparel firms. 
This, however, does not preclude the ETC from selling 
products on a commission basis or from performing 
more specialized export services. 



There are some differences between textile and apparel 
ETCs which have the same sales volume and which offer 
the same range of services with respect to their organi- 
zational structure and financial requirements. These 
differences are illustrated in two financial models, one 
each for textiles and apparel, which ECS developed for 
this purpose and which are presented in the Pinal [Phase 
IV) Report. 
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To market U.S. products effectively overseas, an £TC 
nust meet the specific need^ of foreign buyers, and 
therefore nust be willing, at a mlninium: to supply 
products to foreign buyer specifications; to extend 
credit in a form acceptable to foreign buyers to 
clear shipments through customs; to pay duties and 
freight: to quote landed, duty-paid prices. At the 
same time « number of foreign buyers may not wish to 
use this entire range of services. Therefore, the 
ETC must be flexible in this regard. 

There is no optimal size for an ETC. However, an 
ETC should have the resources to hire its own sales 
representatives and/or establish its own overseas 
offices in major foreign markets which require 
such an office. Moreover, the range of export- 
related services for which the ETC would be 
responsible ii^>lles a substantial commitment 
ofi human and financial i 



An ETC must have a large volume of sales in relation 
to capital in order to earn an adequate return on 
equity. The expected ratio of capital to sales for 
an ETC should be within the range of 1:10 and 1:20. 

To obtain the sales volume required for long-tern 
viability and to avoid over-reliance on a single pro- 
duct, an ETC should represent as diverse a range of 
textile/apparel products as possible. The sane ETC 
nay export both textile and apparel products. 

Although an ETC nay become involved in two- and 
three-way trade as well as exporting, few foreign 
buyers showed any interest in having the OTC act 
in this role, and a nunber of U.S. textile and 
apparel firms Indicated that they would be reluctant 
to export through an ETC that imports competitive 
products. Therefore, it is anticipated that an ETC 
will engage in two- and three-way trade primarily 
as an ancillary operation, and that there will be 
little or no conflict between the prof it-maxlnizlng 
objectives of the ETC and the policy objectives of 
improving the U.S. trade balance. 
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VII. POLICY IMPLICATIOMS 

The policy implications o£ this study nwy be summarized 
briefly as follows: 

• Export trading companies represent a promising 
vehicle for expanding exports of U.S. textiles «nd 
apparel . 

• An export trading company should be organized as a 
private, profit-motivated corporation which is 
capable of talcing title to the merchandise that it 
handles and acting as a *one-stop" exporter for 
domestic textile and apparel firms. 

• There acv no institutional or legal barriers which 
preclude the establishment of export trading com- 
panies in the textile and appacel industries. 
Boweveti some forms of government encouragement and 
some legislative changes may provide a valuable impe- 
tus for the formation of ETCs. 

• Administrative and legislative initiatives which 
should be taken to encourage the formation of export 
trading companies In the textile and apparel area 
include: (1) conducting seminars to publicize the 
export trading company concept; (2) targeting 
existing government support for exporters and/or new 
businesses to encourage the formation of export 
trading companies; (3) having a single office in the 
Department of Commerce responsible for coordinating 
programs applicable to export trading companies; (4) 
allowing bank investment in export trading companies; 
and (5) clarifying, and perhaps strengthening, the 
anti-trust protection provided under the Kebb- 
Fomerene Act. These initiatives can be taken using 
existing resources, and require no new appropriation 
of funds. 
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PARTICIPATION BY REGIONAL AND SMALL BANKS 

Senator Chafee. Mr. Chairman, could I make one other point? 

I come from a State that doesn't have any national banks, that 
is, major banks in the concept of what we are talking generally of 
here. We have regional banl^. 

The regional banks in my State are enthusiastic about this 
export trading company legislation. They don't feel they are going 
to be squeezed out. They support what you have been saying, Mr. 
Secretary. They are willing to take their chances, get in there and 
compete. 

Secretary Baldrige. As I said. Senator, I personally feel that 
comparatively, the regional and small banks are going to partici- 
pate in this more than the large, individual banks. 

The large, individual banks, the worldwide banks, are already 
involved in sustantial foreign exposure. 

Their customers are large companies, by and large, and most 
know how to handle exporte. The regional, smaller banks, are the 
ones that can seize this opportunity and do something with it. 

Time will tell, but that is my opinion. 

Senator Chafee. I think you are exactly right. I wouldn't want 
anybody to think these regional banks are relatively naive country 
folk. They are sophisticated, and have offices in Singapore, Cairo, 
and London. 

They are perfectly delighted to jump in and participate here. 
They will fight shoulder to shoulder, head to head, with the big 
New York banks. 

Thank you, Mr. Chairman, 

Mr. Heinz. Mr. Secretary, one thing that I would like to place in 
the record before I finish up with one or two questions on informa- 
tion that we have referred to earlier regarding our current account 
surplus, $2, $3, or $4 billion. I think everybody should be clear that, 
as I believe Senator Stevenson pointed out in his statement, that 
that is a $4 billion surplus only because of some $31 billion in 
earnings and dividends repatriated to the United States as a result 
of overseas domestic investment by U.S. companies abroad during 
the 1950's and 1960'8. 

It does not represent U.S. jobs and U.S. productivity. It repre- 
sents something very different. It represents, as Senator Stevenson 
indicated, something from the past. Nothing bad. 

Something obviously we are very glad of. But it should not be 
taken to mean that are doing £in outstanding job of exporting 
simply because our current account seems to be in surplus. 

Would you agree with that statement? 

Secretary Baldrige. Yes, Senator, I would agree completely. The 
current account includes repatriated payments, profits that came 
from investments in the 1950's and 1960'8. There is no sign that 
that, in particular, is necessarily going to increase during the next 
decade. Although it might. 

The figures that I believe we should be watching are the trade 
deficits because that is what shows the progress of this country in 
being able to export against import. It shows the progress of the 
country being able to pay for the oil that we have found so expen- 
sive to buy. 
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Here are just three figures that I think will put our trade deficit in 
perspective. Through 1970, since World War II, we had no trade 
deficit. We were always in a surplus position until 1970. 

From 1971 through 1976, we had a deficit that for all those years 
was less than $5 billion. From 1977 through 1980, we have had a 
trade deficit of over $100 billion. 

Now, it doesn't take much extension of that kind of performance 
to give me pause to think very strongly about whether we should 
not, in fact, do everything we can to help this country export. We 
simply have to. 

Mr. Heinz. Now, Senator Proxmire brought up the fact that he 
has an amendment to title I of the bill. In your discussion, I think 
it is fair to say that you, the administration, opposed his amend- 
ment because you thought it would put too much of a burden on 
the banks to prove that they could export and that the creation of 
the export trade companies should be freer of unnecessary restric- 
tions than his amendment would create; is that correct? 

Secretary Baldrige. I don't think I said I opposed his amend- 
ment. Senator. I just said I preferred the section as it is in this 
present act. But I prefer it because of two major reasons. Let me go 
over them again. 

First, it puts the burden of proof to show that the entity will be 
able to export successfully and not do anything against the public 
interest and so forth, on the initiator, in this case the company 
and/ or the planner. 

That is, it seems to me, very, very difficult to xrove. We do not 
live in a risk-free society. We did not get where we are by being 
able to prove ahead of time we would be able to get there. There 
has to be some risk taking. 

It is one of those things that is very difficult to prove as when 
the Senator asked me in the confirmation hearings, how in the 
world can you show anybody that you would be an adequate Secre- 
tary of Commerce? It is a very difficult thing to show before it 
actually happens. 

The second point is the fact that only bank holding companies 
could have control is going to work, in my opinion, against the smeiU 
bankers and medium-size bankers in this country. Large bankers, by 
and large, are the ones that have holding companies. A good many of 
the smaller ones don't. 

Some of them could get together and form bankers banks that 
would qualify under the Senator's amendment, but I just tend to 
think it is one more bar toward getting smaller banks involved in 
this area. I feel particularly strongly about the smaller banks, and 
the manufacturers getting as many roadblocks out of their way as 
we can, because our competitors abroad, in Japan, in Germany, in 
France, in Mexico, have a much greater proportion of medium- and 
small-size manufacturers exporting now than we do in the United 
States. 

Mr. Heinz. Mr. Secretary, a question on something you brought 
up that is not directly related to this legislation, jut since you 
raised it, you confirm the newspaper report that the President 
intended to set up Cabinet-level councils in six areas, one of them 
being a Cabinet Council on Commerce and Trade of which you, the 



d by Google 



60 

Secretary of Commerce, would be the Chair, as I understand the 
report. 

How would that council be different from the Trade Policy Com- 
mittee, and is it or is it not supposed to do the same thing as the 
Trade Policy Committee? 

Secretary Baldrige. First, on the emnouncement, I don't think 
formal announcement will be coming out until later this week. I 
think the press stated correctly that these Cabinet councils were 
still being reviewed as to their makeup. So, that is not cast in 
concrete yet. Let me make that caveat first. 

But in general, the theory would be that the Council on Trade 
and Commerce would cover all facets of that. 

For instance. Senator Chafee's point, it would certainly be one of 
the coordinating bodies to actually make up an admiinistration 
view on any matter that had to do with trade and commerce. There 
would be many other functions, too. 

The Trade Policy Committee was set up in the Trade Reoi^aniza- 
tion Act of 1979 which assures that the USTR does have the 
responsibility for policy and n^otiation, £md assures him direct 
access to the President. That would not be changed by this. 

But for a cabinet-level council, I think it would cover more 
subjects than that. The final determination as to the makeup of 
that body, though, has not yet been determined. 

Mr. Heinz. Mr. Secretary, I raise it because I think you would be 
concerned about any duplication of function. I know you would be 
because I know you would be a very efHciency — and results-minded 
man, a man with a very good record of performance in that area. 

On the surface, based on the reports so far, there would be, 
appear to be, and I stress the words "appear to be," some overlap 
or duplication of function. You have indicated that is not your 
intent. Obviously, the statute which creates the Trade Policy Group 
does specify that STR is the chair of that group. 

I hope that as that proposal is refined and developed that you 
will find the means to eliminate any dupHcation of fimction that 
would appear to fly in the face of the intent of the statute you 
mentioned. 

Secretary Baldrige. Senator, you have a point that I agree with 
very much. There are enough possibilities, as have been evidenced 
in the past, for USTR and commerce to somehow or other get 
crosswise. The present USTR, present Secretary of Commerce, have 
taken every possible step to insure that does not happen. 

It is not luippening, in fact, and will not happen in the future. 
There will be no problem there, I guarantee you. 

Mr. Heinz. Mr, Secretary, I am certain you mean every word you 
say, and that — is the way it will be. Senator Proxmire. 

STATISTICS CHALLENGED 

Senator Peoxmire. Thank you, Mr. Chairman. Mr. Chairman, 
first I think that statistics given by Secretary Baldrige should be 
challenged to some extent. 

You talked about how lately our trade balance has deteriorated 
very badly. Of course, as you know, the reason for that deteriora- 
tion is because of the colossal increase in the price of oil emd fact 
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we have to import so much oil. This is true of every single oil- 
importing country virtually in the world. Every big one certainly. 

Furthermore, the United States is one of the very few industrial 
countries with a trade surplus on current account at the present 
time. That is goods, services, including investment income and 
transfers. 

Our position stands in sharp contrast with that of continental 
European countries and Japan, all of which are reporting deficits 
on current account, So, I think you are right to be concerned about 
his, but I think we also have to recognize that we have a lot of 
strength here. 

Also, I would like to ask about something that really very much 
concerns me. I think this administration's fiscal policy is r^ht. I 
support it enthusiastically. I think we have to cut spending, cut it 
sheirply. We have to balance the budget. 

I think we have to make some real and painful sacrifices in the 
process. But it seems to me that whenever anti-infiation policy, and 
that is our number one problem, it seems to me in this country, 
whenever that policy runs against the interest of business with the 
Reagan administration, so far it seems to collapse in a heap. And 
the policy toward antitrust and free trade, it seems to me, is a 
perfect example of that. 

S. 144 provides for certification by the Commerce Department 
with activities such as, and I quote, "Agreements to sell exclusively 
to or through the association or territorial price maintenance, 
membership or other restrictions to be imposed on members of the 
association or export trading company." 

The common meaning of those words seems to be exclusive sales 
or boycott arrangements, geographic market restraints and price 
fixii^. 

I am going to quote to you from the Wall Street Journal I 
referred to. It said the Stevenson bill poses some dangers by en- 
dorsing and expanding the principles of export cartels, it under- 
mines U.S. commitment to an open and international trading 
system. How can we complain about OPEC or Third World cartels 
if we encourage ourselves to form cartels. 

So, what kind of signals does this send out to the world on free 
trade? We have been the champions of it for many years. 

Secretary Balorige. Senator, I think the simple answer to that 
question is that I do not believe in unilateral disarmament. Sure 
we have been talking about OPEC, and we have been talking about 
Japanese trading companies and so forth. That hasn't stopped 
them. We live in a world that is going to be more competitive in 
the next 10 years. 

If we can't give at the water's edge our own companies the same 
advantage that their competitors abroad enjoy, we are just going to 
take a whipping in the next 10 years. 

Senator Proxmire. You are saying the answer even though as I 
pointed out we are doing better than our trading competitors in 
Europe, Japan, the other developed countries on current account 
which seems to me the fundamental, basic basis of judgment, in 
spite of the fact we are doing better than they, you say we have to 
now go to cartelization, to monopoly, where we throw in the sponge 
on antitrust. 
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Secretary Baldrige. I think there are two points there. Senator, 
you raised. We are talking about only actions taken outside the 
United States in exporting. We are not talking about any antitrust 
in the United States. These are for export purposes only. 

Again, I have to go back to the fact that I don't care how you call 
being in the red or for what reason, but the fact is that we have 
been in the last 4 years $100 billion or more out of whack in the 
red, our trade balance. 

Now, I think it's germane to point out that it is due to high oil 
prices. That is what has caused it. But that doesn't make the 
problem emy less severe. 

Senator Proxmire. Mr. Baldrige, is there any way we can expect 
to perpetually run a surplus on current account? 

Don t we have to consider memy other elements and then come 
to the ultimate overall conclusion based on what that balance 
shows? 

Secretary Baldrige. Yes; that is true. But besides lookii^ 
behind, one has to look ahead, I believe, sir. In looking ahead I do 
not like what I see, 

Senator Proxmire. I agree and I think you're right and think we 
should pass this bill. All I'm fighting for is the amendment I've 
suggested. 

Senator Heinz. Would the Senator yield, because as I recollect 
the testimony not only of Senator Stevenson but people of the 
Antitrust Division of the Carter administration Justice Depart- 
ment, none to my knowledge testified that title II that the Senator 
referred to a minute ago embodied any substantive changes in the 
antitrust laws' application to extra-territorial activity. The changes 
are all procedural. 

This Senator knows of no substantive change in the antitrust law 
that title II makes. But I raise that for the Senator. 

Senator Proxmire. Yes; let me respond by asking Secretary Bal- 
drige this question. Suppose the Japanese auto mjikers smd 
German machine tool industry agreed among themselves to divide 
up the U.S. market and fix prices. Would we regard that as a 
friendly act? And should the Europeans or Americans r^ard this 
as a friendly act when on its face it would appear that U.S. export- 
ing companies could catch up Europe or Africa that way? 

Secretary Baldrige. We probably would not, Senator, but I do 
not believe this bill would result in that kind of action. 

Senator Proxmire. It will certainly move in that direction, pro- 
vide the basis for it. 

I read the language here. It seems to me that it goes a long way 
in that direction. Any agreement for pooling tangible or intangible 
property resources 

Senator Chafee. Pardon me, what section are you on? 

Senator Proxmire. Page 30, lines 

Senator Chafee. I don't have that same copy. Do you have the 
section? 

Senator Proxmire. Yes; it's section 4, certification, subparagraph 
7. 

Senator Chafee. Which title is that? 

Senator Heinz. Title II. 

Senator Proxmire. Title XII. 
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Senator Heinz. Section 206. 

Senator Proxmire. Section 206. 

Senator Chafee. Thank you. 

Senator Proxmire. Not limit any agreements to sell exclusively 
or to or through the association or export trading companies any 
agreements with foreign persons who may act as a foreign selling 
agent, any agreement for pooling tangible or intangible property or 
resources or any territorial, price maintenance relationship or 
other restrictions will be imposed on members of the association or 
exporting trading company. 

That's the language to which I refer when I say should the 
Europeans or Africans regard that as an unfriendly act, then it 
would appear they were able to catch up countries that way. Terri- 
torial, price maintenance, other restrictions. 

Maybe we ought to delete that section. 

Secretary Baldrige. Senator, I think we're subject to that from 
companies abroad. We're already the recipients of that in the 
United States. It's not always known or understood, but that hap- 
pens. It happens to exporters coming into our market. 

If this bill actually turned these export trading companies into 
any force that, because of their action abroad, would have an effect 
on antitrust protection in the United States, there are safeguards. 
The Justice Department could take the appropriate steps. 

INTERNATIONAL TRADE PRICE FIXING 

Senator Proxmire. It certainly has a direct effect on internation- 
al trading. This is our policy on international trading. We're now 
moving in the direction of price fixing in international trade. 

Senator Chafee. this section deals with procedure for the appli- 
cation. 

Senator Heinz. Let me say to my good friend from Wisconsin 
that the effect of eliminating the section on — section 7, were we to 
simply eliminate that section, that would simply eliminate a re- 
porting requirement that anybody applying would have to make, 
because the operative language of section 206 is reporting: An 
export trading company seeking certification under this act shall 
file with the secretary a written application for certification setting 
forth the following, one, two, three, four, five, six, seven. The 
Senator just read No. 7. 

What he is proposing is just eliminating paperwork. If the Sena- 
tor's suggestion were taken at a face value, I think it would run 
counter to what he really wants to accomplish. 

Senator Proxmire. Now, come on, John; what I would like to 
suggest is. A, eliminate that paragraph and, B, substitute a para- 
graph prohibiting this. 

Senator Heinz. The Senator is fast on his feet. 

Senator Proxmire. What this does is say you're going to fix 
prices. 

Senator Heinz. Any further questions? 

Senator Proxmire. No; that's fine, 

Mr. Secretary, I want to tell you that I've admired you and 
respected you for sometime. I've known about you. I know about 
your record. 
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As you know, I think I'm the only Senator who voted eigainst 
your, confirmation. I did that because of your expressed attitude on 
the bill that Senator Chafee also wants to destroy, a law, the 

Senator Proxmire. The Foreign Corrupt Practices Act, I hope 
you get that message and will reconsider that. 

You're a man of great int^rity, great ability. My vote didn't 
mean to be an insult in any way, but I hope that you will consider 
how important it is that we follow an antibribery policy. 

I think we've started in that direction eind I think it's something 
we ought to give every consideration to before we retreat. 

Secretary Baldrige. Senator, I agree with you. I just want to 
make the bill clear enough so the small beink and manufacturer 
can know whether he is in trouble. Right now they don't know 
without hiring a $100,000 Wall Street lawyer. They don't. 

Senator Proxmire. I want to get into that in greater detail later, 
but I did want to explain my position. I didn't want you to think I 
had anything but respect for your background. 

Senator Chafee. Senator, I wouldn't want my efforts to go into 
the record being depicted as "destroying" the Foreign Corrupt 
Practices Act. Your description of my proposal is inaccurate and 
purposely misleading. I'm trying to make the act work, to make it 
com prehensible . 

It now is one of the major disincentives against exports from this 
country. People don't want to do business in certain areas of the 
world because automatically it might be assumed that because they 
are there, they must be bribing somebody. The act has been a 
serious hindrance to the exports of this Nation. 

I know the Banking Committee will study this issue in some 
detail. But I wouldn't want that opening shot to go unanswered. 

Senator Heinz. Mr. Secretary, I think we have not only appreci- 
ated but enjoyed your testimony and your discussion with the 
subcommittee today. You've done an excellent job. 

Again, I just can't help but note that you've accomplished in 3V% 
weeks of your tenure what others were unable, unnamed, of course, 
to accomplish in 2Va years, which is getting it together. We're 
indeed all grateful to you, even though there may be minor dis- 
agreements here and there. 

Senator Proxmire is a strong supporter of this legislation. He is 
one of the 77 people who voted for it. He agrees with you in almost 
every particular and I'm not going to yield because 

[Laughter.] 

Senator Heinz. I know the trouble that will get me into. Thank 
you very much. 

Secretary Baldrige. Thank you. Senator. 

Senator Heinz. I would like to ask the Honorable Henry C. 
Wallich of the Federeil Reserve System and the Honorable John G. 
Heimann, Comptroller of the Currency, to come forward. 

STATEMENTS OF HENRY C. WALLICH, MEMBER, BOARD OF 
GOVERNORS, FEDERAL RESERVE SYSTEM AND JOHN G. HEI- 
MANN, COMPTROLLER OF THE CURRENCY 

Mr. Heimann. Thank you, Mr. Chairman. 
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Senator Heinz. Mr. Wallich, we're delighted to have you back 
before the committee. You were before ua last year as was Mr. 
Heimann. We would like to ask you to please proceed. 

Mr. Wallich. Mr. Chairman, my statement is short. Inasmuch as 
it may differ from that of others, I wonder if you would aUow me to 
read it. 

Senator Heinz. Please proceed. 

Mr. Wallich. I'm pleased to testify on S. 144, a bill that would 
facilitate the establishment and operation of export trading compa- 
nies. 

When I submitted a statement on export trading companies on 
behalf of the Board about 10 months ago, the United States had 
experienced one of the largest quarterly trade deficts in our histo- 
ry. At the time this was a cause of some concern and comment 
even though it was recognized as a temporary bulge associated 
with the sharp rise in the price of imported oil. 

Since that time, our exports have remeiined strong, and as 
growth of import has slowed, our trade deficit has moderated con- 
siderably — by about $3 billion in 1980, despite an increase of $20 
billion in oil imports. And although we still have a sizable trade 
deficit— as do nearly all oil importing countries — unlike most other 
industrial countries, we have the benefit of large smd rising net 
receipts on investment income and other nontrade transactions 
which more than outweigh our trade deficit. 

In sum, the United States is one of the few industrial countries 
with a surplus on current account at this time — goods, services — 
including investment income — and transfers. Our position stands in 
sharp contrast, with that of continental European countries and 
Japan, all of which are recording deficits on current account. 

Recognition of the underlying strength of the U.S. external posi- 
tion evidenced by this current account surplus has been one factor 
contributing to the recent strength of the dollar in foreign ex- 
change markets. 

In providing this background, Mr. Chairman, I mean to empha- 
size two pointe: 

First, it is important for the United States to continue to have a 
strong and expanding export sector — one that encompasses a broad 
rai^e of domestic industries and firms. 

Second, we are not faced with a crisis in our trade position or an 
overall deterioration in international competitiveness, although 
particular industries certainly face strong foreign competition. Our 
present position enables us to address issues of export policy from 
the perspective of our long-term policy goals rather than as a 
reaction to a crisis situation. 

In that context, I believe that there are a number of Government 
policies that could be amended in ways that would contribute 
materiiilly to the exploitation of export opportunities by the pri- 
vate sector. Among impediments to our exports that have been 
cited are environmental regulations, the absence of clear guidelines 
under the Foreign Corrupt Practices Act, and requirements that 
certain U.S. exports be shipped in American vessels. 

I may add personally that I read in the press today that some- 
thing is moving in the administration along these lines, and I'm 
very gratified. 
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BANK OWNERSHIP 

The export trading company concept, properly circumscribed to 
avoid undue exposure of domestic banks, could also be useful in 
developing our export capacity. The bill under consideration, how- 
ever, has provisions relating to bank ownership of export trading 
compeuiies that the Board finds troublesome. My statement will be 
confined to issues involving bank ownership. 

Our concern has been over the degree of bank ownership and 
participation in management of trading companies that can pru- 
dently be permitted, in light of the wide range of activities in 
which trading companies have traditionally engaged. The Board 
believes its concerns would be met by generally limiting banks to 
noncontrolling investments in trading companies. 

By contrast, S. 144 would permit banks to make controlling 
investments and to engage actively in the management of trat^g 
companies, and would place on bank supervisory agencies the re- 
sponsibility for developing r^ulations for bank-owned trading com- 
panies that would hold down the risks to btmks to acceptable^ 
levels. 

The issue of bank control of trading companies goes to the heart 
of issues that have been long standing in legislation and policy. 
The separation of banking and commerce has served this Nation 
well in promoting economic competition and a strong banking 
system. A breach of that traditional separation in the case of 
trading companies could be an important precedent for other areas. 
This would adversely affect not only the safety and soundness of 
our banks, but also their role as impartiEil arbiters of credit. 

Control of an enterprise often implies a commitment by a bank 
to place its full resources behind the subsidiary. This is a generally 
accepted corporate policy, and it is recognized in the marketplace. 
Although a banking organization may judge that it can operate an 
international commercial banking business more efficiently and 
safely through controlling investments in affiliates, we believe that 
bank control and involvement in management of nonfinancial a£- 
fitiates would increase the potential financial risk to the owning 
banks, as I will detail later. For this reason, the Board has recom- 
mended that, as a rule, bank ownership interest be limited to less 
than 20 percent of the stock of an export trading company. 

At the level of ownership interest of 20 percent a bfmk Cfui 
include in its earnings a proportionate share of the earnings of a 
trading compemy. Under this rule so called of equity accounting, a 
bank may have an incentive to push a trading company into rela- 
tively risky types of operations, in the hope of realizing immediate 
gains for t^e bank's earnings. Such risky operations could increase 
substantially the possibility that banks would sustain losses from 
operation of trading companies. 

In the Board's view it is appropriate to hold to a minimum the 
incentives for banks to seek to £iim at short-term profits in trading 
companies in which they hold investments, and we believe that 
this result can best be achieved by setting the level of bank owner- 
ship interest at less than 20 percent. At this lower level of owner- 
ship, a bank could take into its earnings only the dividends re- 
ceived from the trading compemy. 
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This recommendation is more conservative than the level of 
control speciiled in the Bank Holding Company Act, and used in S. 
144, because the risks to banks from investments in trading compa- 
nies appear potentially much larger than the risks associated with 
investments in nonbanking activities that are now permissible 
under the Bank Holding Company Act. 

In particular, trading companies are likely to be leveraged; more- 
over, as commercial concerns they would operate outside the tradi- 
tional financial areas where ban)^ have developed expertise. 

The risks to banks from this exposure would be especially large 
if particular banks became identified with and had a signficant 
man^ement interest in trading companies. The bill provides that 
the name of a trading company shall not be similar to that of an 
investing bank. This precaution would help insulate the bank from 
the risks that attach to the operation of trading companies, so long 
as the bank was similarly insulated from participation in manage- 
ment, and the ownership interests of the bank was relatively small. 
Otherwise, the market would soon recognize the reality of control 
by the bank, and would Eissociate the trading company with the 
bank regardless of differences in names. 

Losses that might result from failure of trading companies could 
be large, especially with high leveraging. One need not anticipate a 
loss as large as that experienced several years ago by a major 
Japanese' bank — about $500 million — to recognize the potential 
threat to a single institution. If such a shock occurred in an uncer- 
tain financial environment, there could develop a general distrust 
of other banks engaged in similar lines of activity, and a threat to 
the banking system as a whole. Thus, the issue of bank involve- 
ment with the trading companies is related to the potential sound- 
ness of the banking system. 

The bill before this subcommittee, S. 144, seeks to limit these 
risks by providing that controlling investments by banks be subject 
to prior approval by bank supervisors, and to certain statutory 
safeguards. These provisions would inevitably involve the bank 
supervisors to a substantial degree in decisions regarding oper- 
ations of export trading companies. Bank supervisors are not likely 
to be able to anticipate all future eventualities in acting on applica- 
tions. Even with a high level of supervisory effort, there will 
always be risks that cannot be foreseen because of the broad range 
of activities of trading companies. 

The detailed supervision of trading companies that might be 
called for under S. 144 would be contrary to the philosophy adopted 
by the Board in its recent amendments to regulation K, which 
sought to reduce the need for detailed supervisory review and 
regulation of international bank operations. I would expect that 
U.S. export trading companies would be able to operate much more 
effectively in competing with foreign companies if they were not 
subject to supervisory restraints arising from the fact that they 
were controlled by banks. 

A U.S. trading company might well have difficulty in competing 
with foreign trading companies if the U.S. company was subject to 
limitations on types of activities or to capital ratios because it was 
controlled by a bank. Yet limitations clearly would be needed if 
banks owned trading companies. We can best unleash the entrepre- 
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neurial talents of our trading companies if we avoid bank involve- 
ment in their ownership and management, and rely on banks to 
provide financing and related serviws. 

I would stress, as I have on other occasions, that bank capital is 
a scarce resource. If we expect banks to play their part in financing 
the increased capital investment needed in this country, we will 
need to resist the temptation to encourage banks to divert capital 
from its traditional role as a support for lending activity — which in 
my view is the way in which bank capital can be used most 
productively. 

Now, I recc^ize that there might be room for a limited number 
of exc^itions from this general norm. There might, for example, be 
instances in which an export trading company designed for a spe- 
cialized purpose — for example, a particular prqject — might require 
strong bank sponsorship. In such a circumstance, the ri^ associatr 
ed with bank control of a trading company might be outwei^ied by 
the beneficial effect for U.S. exports from trading company oper- 
ations, and the public interest might be served by permitting one 
or more U.S. banks that have special expertise to acquire owner- 
ship interests of more than 20 percent, provided that die exposure 
of the trading company was reiisonable m relation to its activities. 

I would expect that the number of exceptions would be relatively 
few, and would not encompass large general or multipurpose 
export trading companies that woud be capable of standing on 
t^eir own feet without bank B[>onsorship. Nor would an exception 
be available to banking organizations that did not possess the 
requisite expertise. 

In general, it would appear appropriate to structure these excep- 
tional cases so that the investing banking organization is a bai^ 
holding company rather than the bank. This approach would be 
consistent with the general scheme of Federal banking laws under 
which nonbanking fictivities are performed by corporate entities 
separate from banks. 

If control of trading companies by banks were permitted only 
where there was a clear need, the purposes of the bUl could be 
accomplished, and at the same time the oanking system would not 
be exposed to undue risk. 

Thank you, Mr. Chairman. 

Senator Heinz. Mr. Wallich, thank you very much. 

Comptroller Heimann. 

Mr. Heimann. Thank you, Mr. Chairman. 

My statement is a long one. Therefore, I would request that it be 
entirely included in the record. 

Senator Heinz. Without objection, your entire statement will be 
a part of the record. 

[The complete statement follows:] 
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provide one-stop export ecrvicea to U.S. firaa but need bri 
authority to do aa. S. 144 would provide that authority by 
peraitting invaataent in BTCa by D.S. banking organiiatioi 
thereby also providing the incentive to create the long-t. 
organiiational franework necessary to accoaaodate export 
proaotion as s aainstreaa function. In addition, by permitting 
U.S. banking organitatione to bold equity invsstasnts in BTCs , 

i U.S. banks sre presently permitted to own interest* in 
orcign EICs uhich can buy and sell goods and services abroad 
foreign banks operating in the United Statea aay own a 
eign ETC which can export goods to the United Statea. 

elop over tiae with EICs, nor can we forecaaC whether banks 
Id iamediately begin to organise EICs should this bill be 
cted. We do anticipate, however, that with the passage of 
a legislation, U.S. banks would develop EIC relationabipa 

r theii own local and regional econoaies. V* are confident 
U.S. multinational banks would be encouraged to take 
itage of new opportunities in this area. Moreover, 
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mult inational and regional bask* would also be likely to offei 
ETC facilitiaa and parCic ipations to local banki and firms 



He support the proviaioni of S. 144 which provide for U.S. 
banking organiiationa to own a controlling interest in ETCs. 
Tbia Office generalljr prefer* bank* to have equity and 
■aaagasant control over their affiliate relationahips rather 
than hava that capital exposed to deciaions by controlling 
non-bank partners. It alao is reasonable to expect banking 
as to be >ore inclined to form ETCs if they can 
roL their invcataent and the BTC's activities. The 
vorabla bank experiences during the eerly i970's with lass 

controlling participations in REITs, foreign benks and 
nee coapaniea have led U.S. bank* to adopt investnant 
tegiea which generally avoid non-controlling positions in 
affiliatea. Ha recogniie that equity participation by D.S. 
banking organitationa in ETCs uould represent an exception to 

lieve that the proposed legislation is consistent uith 
exceptions Congress baa *«de in order to iapleaent 
policies. Congress ha* pCTaitCcd banka to own equity 
ations in Edge Act Corporations, international 
1 or holding compeniaa, couercial corporations 

coward* national or community purposes, and bank 
and other banking related entities. Similarly, we 
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btlieve this bill generally sddr«aies the national interei 
export proBotion in a way uhich preaervei the aafety and 
•oundneaa of the U.S. banking ayaten. 

Superviaory Safegu.rda 



The propoeed legislation containa aeveral necaaaa 
•afequarda regarding U.S. bank involve>ent in ETC. 
S. 144 addreaac* entry and aggregate inveatnent I 

prior agency approval; would not b* pernitted to 
than 51 of ita capital and aurpluB in the atock o 
ETCi; and would be lioited to lOX of capital and 

ETC. Additionally, no group of banking organiiat 
acquire more than SOI of an ETC without prior agei 



if no 



urplua in the 



;y approvi 
rolling 



?10 Billion < 



the legialation would alao eati 
the Dame of an ETC could not I 

lange, all banking organisation invi 



and ETCa. For 
ar in any reape< 
f an ETC takes i 
a or foreign 
ould be require! 
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Co terainate tbeir ownership inter 

in which It bai an iDt«T«at, or to 
ETC. While we have soae technical 
proviaioD*, the linitatlons and re 
been structured for the proper puipi 

exposure by banking organiistion. ii 
conflicts of interest. 



ts. A banking organiii 
erential loans to any ] 

ffieultiea with these 
ictiona generally havi 

ETCs and of preventini 



Most inportantly, S. 144 provides substantial regulatory 
flexibility to the federal banking agencies to control 
investaents by banking organizations in ETCs. If an agenc; 
deternines that tbe anticipated export benefits of an 
investnent are outueighed by adverse banking factors, the 



agency oay disapprove an investrae 
particular bank. Controlling investBenl 
organiaationa can otbctwlae be United 

financial exposure or to prevent possib 
or unsound banking practicea; and (2} s 
agencies regarding tbe taking of title i 
by the ETC subsidiary, so as to ensure 
unsound practicea that could adversely 
banking organisation. The agencies may 
EICs and aay uac their cease-and-desist 
any and all requirement s of the law. Th 



ication aubmitted 1 
a in ETCs by bankii 
y (1) conditions 



nst unsafe or 
ct a contTollint 
nine bank-contr< 
hority to enfor. 
genciea nay als< 
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lire diveititure of an; ETC inveitaent that vould i 



Tbcie proviaioDi adequately > 
which «e expresaed regarding . 
«nd aoundnei* of participating 
therefore, that additional at. 
apecific limit on the aaxiBum 
■ay have in an ETC need be en. 
authority granted to the fede: 
opinion, will allow any neede 
ETCa through iapleaenting ragi 
variationa to take account of 
ETC activities. We believe t1 
authority to faahion particul. 
apecific itatutory proviiion. 



rlier propoaali aa to the aafety 
national banka. He do not fael, 
utory reatrictiona auch aa « 
ntereat a banking organiiatlon 
ted. The adainiitrat ive 
1 agenciea by 6. 144, in our 

ationa, with appropriate 
ifferenc types of peraiaaible 
t the propoaed regulatory 



Edge Act Corporations and bank holding companiea traditionally 
have been the vebiclea through which U.S. public policy has 

of export trading legislation could be attained by a proposal 
which peraita a 20Z or aore contralling interest by an Kdg* 
Corporation or a bank holding coapany provided the bank aafety 
and aoundneaa eleaents of S. 144 are retained. 
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We recosaend coit>id*rat ion of Chii approach ■> an alternaCive 
which would be reaponaive to ton* of the coDceroa expressed 
■bout controlling bank ownerahip of export trading coapanies. 
We, of course, favor retention of the various supervisory 
controls in S. 144 previoualy discussed. In addition, we would 
consider confining control situation! to those banking 

Additional flexibility should be provided the Federal banking 
agencies so they nay properly auperviae, consistent with the 
stated purposes of S. 144, export trading companies controlled 
by banking orgaoitations . 



The Board of Governors of the Federal Reserve Systi 
and the OCC should be given the discretion to exea| 
by rule, regulation or order, the collateral 

reaents of 12 U.S.C. 371c (Section 23A of the 
al Reserve Act) regarding loans or extensions 
t aide by a aeaber bank to an export trading 
company affiliate. The present language of S. 144 
sting U.S. banking laws would preclude 
•d extenaion* of credit by a aenbe: 
on behalf of it* affiliated ETC unless thi 
an Edge Act Corporation wholly-owned by the meabei 
bank. Present U.S. banking laws not only require 
that most credit between a meaber bank and its 
affiliates be secured, but alao specify the types 
collateral required and aargin requ ~ 
Therefore, it appear a fundaaental t 
S. 144 that the Federal Reaerve Boa 
granted soae flexibility in adainie 



luggei 



lat the definition of "affili. 
I BO that it is consistent wi 
I under the federal banking 1. 



Section Z3A 
Ue alao 

In S. 144 
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The ipecific tisc Units foi 
inveitmenC notifications shi 

notice fron ■ b«nking orgsni 
to make additional investnenti 
uDdETtake certain activities 
tiae limit be extended to 90 



gene; disposition of 
d be extended. S. 144 
60 days of written 



ID an ETC by a banking organiEat ion. 

The language of Section 105(d)(3} vbich restricts th< 

conditions or set standards regarding the taking of 
title to goods should be nodified. We believe that 
the restriccioD as now worded, would iapede the 
authority of the banking agencies to ensure sdequate 
supervision and the safety and aoundneas of banking 
orgsnizat ions which invest in ETCs. 



inking orgs< 
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An ETC should be able to bear the nase, logo, and 

' IBS of identification of its controlling 
banking organiaation whenever the banking 

1 is legsUy responsible for the affairs 
of the ETC. Prohibiting such identification servei 
no prudential purpose given the other supervisory 

purpose of S. 144 which is to proBota effective 
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export ending companiee. If a controlling banking 
organizatioa has legal reapoDsibi lity far an ETC, it 
tfill nanage the ETC accordingly and therefore should 

marketing. Ue believe the piohibicion on common 

safeguard only in those situations where the 
investing banking organisation ia not legally 
reaponaible for the affairs of the ETC. 



We fully aupi 



should 



:b. The restricl 



of S. 164 -- encouraging t! 
ade services to U.S. produi 
OD equity involvement by 



s, should adequately protect depositora of banking 
ana uhich choose to participate in the managesent of 



suggestions we have concerning S. 144 with the Subcomm: 
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Mr. Heimann. If I may, I would like to trace its contents and 
partially respond to some of the comments Governor Wallich has 
just made, because our view is somewhat different than that of the 
view of the Board and the Governor. 

SEPARATION OP BANKING AND COMMERCE 

Question No. 1 is the separation of banking and commerce. It is 
within the province of the Congress to make that decision. They 
have done so in the past when it heis been deemed to be in the 
national interest. 

I don't think that is a question which should be answered by the 
bank supervisors, that is, whether it is necessary to retain the 
traditional sefiaration of bankii^ and commerce. 

The Comptroller's Office supports this bill and the concept of 
commercial banks participating in the ownership of export trading 
companies. 

But if one crosses that bridge, that there exists a need for the 
export trading company-type of vehicle, then the question of who 
can operate and own these export trade companies is, indeed, perti- 
nent. 

From our point of view, the question is whether a bank should or 
should not participate in the ownership of export trading compa- 
nies. Clearly, there has been an opportunity over the past 20 years 
to create export trading companies without bank participation. 
However, there appears to be a real need for small and minority 
businesses to engage in exportii^, but that has not taken place in 
this country. 

Therefore, it may be £issumed that there is a need for some other 
type of intermediary, some other source, necessary to foster the 
establishment of export trading companies. This source has been 
identined as the commercial bank. We believe that banks may 
successfully fulfill such a role. 

Regarding the question of risk of ownership, we disagree with 
the Governor's statement. From our experience, we basically prefer 
to see the banks, when they make investments in businesses, which 
may be slightly outside of the normal course of their operations, 
have an ownership interest which is of a sufficient magnitude to 
focus their attention on it. 

History indicates that a meaningful ownership position tends to 
focus the attention of senior management of all organizations, in- 
cluding a financial organization. 

We do not agree that bank participation should be restricted so 
they may not own controlling interests; we would like to see con- 
trolling interests in certain cases, subject in all cases to supervisory 
control. 

I would also like to note that the questions of levere^e, manipu- 
lation for earnings and the like, can and should be overseen by the 
banking supervising agencies. 

That, indeed, it is possible that an individual institution m^ht 
do that, but there are supervisory recourses to prevent that from 
happening, or to stop it when it begins to happen. 

This also applies to the issue of bank capital, since that fits into 
the supervisory process. 
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So, in sum, very briefly, we suppjort the essence of S. 144. We 
have no objection to bank participation under proper supervisory 
controls. 

We beUeve that most of the restrictions placed in S. 144 are 
correct and good ones. 

As you know, Mr. Chairman, we have a number of technical 
amendments which we will not discuss at this time, but which we 
believe will solve some problems which exist with the present bill. 

Generally, we believe export trade is an important issue. Com- 
mercial banks may provide the network which is now missing for 
small-, medium-size and minority businesses, and that with proper 
supervision, that, in fact, that could be important for the export 
position of this country. 

Thank you, sir. 

Senator Heinz. Thank you, Mr. Heimann. 

CONTRASTING VIEWPOINTS 

You supfjort the bill. You believe that banks should, subject to 
appropriate supervisory constraints, have controlling interests. 

You do not believe that this significantly increases the risk to 
banks. Mr. Wallich takes a very different point of view. 

And the point of view appears to differ because of your views on 
the extent to which controlling interest in trading companies 
would get banks into trouble. 

I think that is a fair statement. Would you agree that is the 
principal difference between your points of view? 

Mr. Wallich? 

Mr. Waluch. Well, we see the possibility for such difficulties, 
and we think it increases as the degree of control increases. 

I recognize that Mr. Heimann's point, that management's atten- 
tion would be more focused if they stand to lose a lot of money 
than if they stand to lose little. 

But, essentially I think the nature of U.S. banking regulation £is 
structured under the Bank Holding Company Act, indicates that 
small risks are regarded as permissible; a holding company can buy 
5 percent of the shares of other companies without any restriction. 

But when we get into higher degrees of participation, greater 
supervisory and legislative concern arises. 

Senator Heinz. Well, you are both bank regulators. You both 
approach the same problem. 

You look at it very carefully, both with the benefit of a good deal 
of experience at the State and national level. And you come to very 
different conclusions. 

Mr. Heimann, why do you differ on this point so cleeirly with Mr. 
Wallich? Why is he wrong and you right? 

Mr. Heimann. Oh, Mr. Chairman, I don't think that he is r^ht 
and I am wrong or that he is wrong and I am right. 

I think, perhaps, it is a more philosophical point, assuming banks 
can become owners in a meanii^ul way, that there is bound to be, 
in a system as large as ours, some bEink that does very badly. 

We have a history in this country with so many banks and so 
much competition in banking, that not all of the managers of these 
institutions are as prudent and thoughtful as the rest. 
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So, certainly, when you open up the area to commercial banking 
or I suspect any other regulated industry, there are bound to be 
some mistakes made. 

The question to me is a somewhat different one. It is, rec<^nizing 
that there is the possibility of error on the part of bank manage- 
ment in terms of an individual bank in the spectrum, whether the 
overall risk of one or two or three banks making some mistakes, 
and they could be rather serious mistakes, I would agree with 
Governor Wallich, as against the thrust for export financing and 
the other banks doing it correctly, and are thoughtful and are 
prudent and well managed. 

This has been historically the lowest denominator-type of l^isla- 
tion in many areas. The question of whether we permit the bank- 
ing system to compete effectively internationally in such an area, 
or to say we have to set up ground rules that will protect the 
worse-managed htmk from making a serious mistake, I would opt 
for more flexibility emd the auuiority for, in that sense, bank 
supervisors to exercise supervisory control in the hopes that the 
purposes of the bill, as a whole, will be met, rec<^nizing the mis- 
takes that could be made by one or two or three or perhaps five 
individual institutions. 

Senator Heinz. In your statement, your prepared statement, you 
referred to the possibility of restricting controlling investment to 
Edge Act corporations and bank holding companies. 

Could you clarify for me and the committee whether you think 
that alternative is preferable to the provisions of S. 144? 

Mr. Heimann, Well, this goes to the concepts of Senator Prox- 
mire's amendment. 

I am hard-pressed to disagree with it since we agree on the basic 
concepts of consolidation of bsmking agencies. 

I find myself, conceptually, rather torn between the idea of 
having all the bsmking agencies having different r^ulations or 
rules with respect to export trading companies or whether or not it 
should be concentrated in one. 

We, of course, believe that we could do an absolute peachy job in 
the Comptroller's Office but we don't have total authority, there- 
fore, one has to turn to the agency with overall control, which 
would be the Federal Reserve Board. 

Restricting ETC to bank holding companies, the Congress would 
be putting final control, if you will, in t«rms of all the supervisory 
restrictions, et cetera, in the hands of the majors. 

I must say conceptually, which has nothing to do with the qual- 
ity of the persons, but conceptually, I would have to agree. 

Senator Heinz. The interesting practicEil effect of that, apart 
from the conceptual neatness of the scheme to reform the bank 
regulatory structure which has been under discussion for many 
years — to lump the Comptroller and the Fed and FDIC into one 
consolidated or super bank regulatory agency-— is that in this in- 
stance that the Fed would have control over the decisions of trad- 
ing companies because they regulate the bank holding companies, 
and they are not inclined, as evidenced by their testimony, to 
believe that these are very good things for the bfuiking community 
to get into. In contrast, were we to pass S. 144, while there would 
be two people looking at these decisions, you believe that a bank 
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can participate in export trading companies in a meaningful and 
important way. 

So there is an interesting practical effect here that is, in fact, 
incidental. 

Let me ask Mr. Wallich several questions. Mr. Wallich, you are 
no stranger, as I said at the outset, to us. 

You have some very strongly held views on this subject. And in 
your statement, you indicated two things that I would like to 
question you on. 

First, you indicate that we are not faced with a crisis in our 
trade position or eui overall deterioration in international competi- 
tiveness. 

I don't choose to argue that point, per se, but we have been 
throi^h a period over the last 4 years of having had moderately 
high to high inflation, higher in the last 2 years than the first 2 
years, and in terms of the international exchange medium, a sink- 
mg dollar, a plummeting dollar at times. 

Now, therefore, the disadvantage of having a high inflation was 
to a certain extent offset by the effect of having a sinking dollar. 

And under those circumstances, we got a result, which you main- 
tain is neither a crisis nor a deterioration. But according to the 
economists that I have seen, that is — that I have seen or that I 
have heard, that particular scenario would appear to be changing. 

The rate of inflation does not appear to be mitigating significant- 
ly. It is still high. But the dollar is strengthening. 

And it would seem to me that that would result in a deteriora- 
tion of our international trading position. 

Would you agree with that? 

Mr. Wallich. That could happen if we don't get the inflation 
down. A high dollar will make us less competitive than we have 
been in the past. 

Now, there are so many variables in here, including the stote of 
demand at home and abroad, that one cannot make any prediction. 
I think clearly our objective has to be to get our inflation down and 
approach the situation from that point of view, because we do want 
a strong dollar as one of the means of bringing inflation down. 

Senator Heinz. In your statement on page 2 you, in efl'ect, make 
a rather strong plea for the current separation of banking and 
commerce. You say it's served this nation well in promoting eco- 
nomic competition and a strong blinking system. 

SEPARATION PENALTIES 

Are there any pentilties of importance to that separation of 
banking and commerce? 

Mr. Wallich. Mr. Chairman, I have from time to time allowed 
myself to speculate in a personal way that a price might be being 
paid for that separation. Other countries do it differently, and some 
of these countries have been very successful. 

However, that is the way we do it in our country. It has very 
profound roots, not just economic, but political and social. And if 
there ever were to be any change in that, it seems to me the 
approach would have to be through a new look at the Bank Hold- 
ing Company Act and the very limited riuige of things that it 
allows banks to do, rather than to come from, as it were, the 
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outside and inject a quite unrelated additional activity into the 
bankii^ system. 

Senator Heinz. On June 25 you appeared before the House Gov- 
ernment (h»rations Committee and were being questioned by Con- 
gressman Rosenthal. And you said the following: 

Thank you, Mr. Chairman. I will then simply draw your attention to the top of 
page 2 of the statement, where I note that, because of the traditional separation of 
bankins and commerce, little fundamental thinking has been done on the continu- 
ing validity of the concept in today's circumstances, 

I believe that a country that has lost two-thirds of its productivity growth like 
ours for a period of 15 years probably needs to rethink whether it can continue to 
afford the undoubted blessings of it£ separation of banking and commerce. It has to 
do with productivity and growth. 

I generally agree with the points made in the testimony to the effect that certain 
countries have given up the benetits of that separation in return for faster growth 
and more financing by oanks of enterprises. This ia true in continental counmes as 
well as in Hong Kong. Those countries have enjoyed higher rates of growth. 

Mr. Rosenthal then says: "Do you think this is the reason that 
they have enjoyed a h^her rate of growth?" 

You respond: 

Yes, It ia not the only reason, clearly, but when you have an agency that can do 
equity financing and a variety of other types of financing, it is likely to increase the 
rate of investment. That leads to higher rates of growth. 

Now, it seems to me that that is an endorsement of the bill. Why 
isn't it? 

Mr. Waluch. I would say it's a statement of a belief that our 
bankii^ system could be improved in light of the developments 
that have occurred. But to bring that down to the very technical 
aspects of this bill seems to me to be shooting with a cannon at — 
forgive me — a very small bird. 

If we wanted to change the banking system of this country, we 
would have to debate that very thoroughly and very deeply. I don't 
think the way to approach that topic is by making a wide breach in 
the present structure on one side without considering all of the 
other implications that this would carry. 

When you look at the so-called laundry list of permissible activi- 
ties of the Bank Holding Company Act, which restricts banks to a 
minute range of activities with bank holding companies, and then 
observe this broad new power they would gain here, there is to me 
a degree of disproportion. 

Now, Mr. Heimann said a minute ago— and I agree with him — 
this is for the Congress and not for the regulators to decide. But 
the intent of Congress is very continuously being borne upon the 
Board. We live under the Bank Holding Company Act, and with 
similar structural legislation. We cannot help — I cannot help — but 
be impressed that the legislation before us tod^ deviates very 
greatly from what I understand to be the basic U.S. banking legis- 
lation. 

Senator Heinz. Well, your statement before the House Govern- 
ment Operations Committee in effect says that we have greater 
economic growth through more investment if we breeik down some 
of these barriers between banking and commerce. You have just 
said that it's got to be an all-or-nothing proposition, you would like 
to see a very clear, obvious break. 

It's not at all appeu-ent to me that to have an all-or-nothing 
proposition is necessarily the way to go about it. The export trad- 
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ing companies bill is not a cannon. You are correct. It's a relatively 
small rifle. In some respects, it's nearly a peashooter, because it s 
going to deal with something that we haven't paid much attention 
to over the last several decades, exports. 

But nonetheless, it seems to me to be a very good starting place 
to find out if we can generate some of the same benefits that other 
countries appear to have benefited and do it at very minimal risks. 
Other countries seem to have survived. 

I am informed that in the case of the Japtmese beinks, the 
trading company you referred to, the banks in question actually 
had a minority interest, a minority interest in this trading compa- 
ny, which tends to support Mr. Heimann's point. It is better for 
banks to know what is going on and to be able to do something 
about it than not. 

The company apparently went off on its own. It got into trouble. 
The Japanese bank apparently stood by it because it was the 
primary lender to the parent Jajranese trading company. And 
there are apparently, unlike our legislation, no lending limits on 
these Japanese banks. 

I would point out and ask the final question — I have gotten a 
little past what I intended. Senator Proxmire; I apologize. 

BILL LIMITATIONS 

There are two overall limitations on banks in this bill. One is a 
limitation on direct investment — that is to say, equity participa- 
tion — of 5 percent. There is a l£u*ger limitation on capital surplus 
in loans of 10 percent. So there are limits in the bill to the extent 
that banks might choose to get involved. 

Now, two questions. (1) ^^y aren't those limits sufficient to keep 
banks from getting in trouble? 

And No. 2, you have not proposed reducing those limits. What 
you have proposed is saying ^at no bank, for the most part, should 
have more than 19 percent equity interest in any of these tradii^ 
companies. 

Now, let's assume that you're a bank fuid you have two choices. 
One is, you can get in for the 5 percent and the 10 percent in one 
trading company. And let's say for the purposes of argument, you 
take 59 percent of one large trading compfmy, which happens to be 
the 5-percent investment limit that we have. Or if your position 
were to prevail, the same bank would take [wsitions of 19 percent 
in three trading companies, coming up in that instance against the 
5-percent limit. 

Why is it better for the bank to be in three trading companies at 
19 percent than in one at 57 percent? 

Mr. Wallich. It is a matter of Judgment, of course. But I would 
see here a certain degree of risk diversification. If one has three 
irons in the fire, as it were, the chances of losing everything are 
less than if one has all one's eggs in one basket. But I would 
say 

Senator Heinz. Mr. Wallich, let me — please proceed. 

Mr. Wallich. Senator, I was going to say, simply the order of 
nu^itude of these limits, 5 percent of capital, is a reasonable one 
and has many precedents. The concern is that when a bank is 
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involved in the management, that it deliberately, or because it is 
pushed, goes further. 

Having made a commitment and being seen by the market as 
responsible, they would find themselves standing back of losses of 
the trading company, even though their commitment wsis very 
limited. That may occur if they are over 20 percent, because 20 
percent is the equity accounting limit. 

Senator Heinz. My time has expired. Let me 3rield to Senator 
Proxmire, to whom I apologize for taking more time than I intend- 
ed in my round of questioning. 

Senator Proxmire. No, no; that's fine. 

Comptroller Heimann, you say toward the conclusion of your 
statement, on page 12, and I quote — let me say first that I think 
this appears to be an endorsement, at least a suggestion that you 
would consider the amendment I have offered as an alternative. 

You say this: 

E^dge Act corporationH and bank holding companies traditionally have bi-i'n th« 
vehicles through which U.S. public policy has channeled controversial experi.nents. 

The essential objective could be attained by a proposal which permits a 20 percent 
or more controlling interest by an Edge corporation or a bank holding company 
provided the bank safety and soundness elements of S. 144 are retained. 

That would mean if done this way, the Federal Reserve would 
have exclusive jurisdiction. You go on to say: 

We recommend consideration of this approach as an alternative which would be 
responsive to some of the concerns expressed about controlling bank ownership of 
export trading companies. 

Would that indicate that you are indifferent as to whether we 
adopt the £unendment I propose or whether you favor the amend- 
ment? 

Mr. Heimann. Talking about that section, I would say we are 
indifferent. We probably would favor it in terms of having some 
kind of consistency, holding compimies and Edge Act corporations. 

Senator Proxmire. No. 2, 20 percent; is that right? Twenty- 
percent limitation? 

Mr. Heimann. No, sir; I would like to try to differentiate be- 
tween the Edge Act and holding companies. We don't see the 20- 
percent limitation. We think that anything under 20 percent 

Senator Proxmire. That applies only to the Edge Act? 

Mr. Heimann. And holding companies; yes. As we say in our 
statement, we have no objection to controlling interest being held, 
20 percent 

Senator Proxmire. I still want to get as explicit a statement as I 
can from you. Do you favor the amendment, or do you — you have 
no objection to it? 

Mr. Heimann. With respect to the bank holding companies emd 
Edge Act, we would favor the amendment. 

Senator Heinz. There are two parts to the amendment. As I 
understand your position, you are — you favor part of it and you do 
not like the other part of it. 

Mr. Heimann. That is what I was saying. With respect to the 
E(^e Act and holding companies, I favor thiat part of the amend- 
ment. 
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PARTIAL OBJECTION OF AMENDMENT 

Senator Proxmire. What part don't you like, and why? 

Mr. Heimann. I think part of the problem is burden of proof, 
which Secretary Baldrige was talking about before. It's the ques- 
tion of who bears the responsibility for making the judgment as to 
whether or not it increases exports of the Nation. I find that a very 
difficult concept to grasp. 

Senator Proxmire. "rtien you would agree that the Federal Re- 
serve would have the sole determination here, is that — that would 
follow, because they do have jurisdiction over holding companies. 

Mr. Heimann. Yes, sir. 

Senator Proxmire. But you would simply delete from the amend- 
ment the burden-of-proof provision. 

Mr. Heimann. I would have to go through the whole amend- 
ment. There are a number of other items in there that we have 
some problems with. I would be glad to submit that for the record, 
if you would be pleased to do it that way. 

Senator Proxmire. Dr. Wallich, how would you feel about that 
kind of modification of the amendment? 

Mr. Wallich. I feel that the amendment as far as bfmk holding 
companies and Edges are concerned, is logical in terms of, if any- 
thing, having less risk come at the bank directly £md aimed more 
at the bfmk holding company. 

Senator Proxmire. On page 5 of your statement, Dr. Wallich, 
you mfike a strong statement indicating that if we go ahead with 
the bill in its present form, it would require much more detailed 
supervision, redtape, paperwork, overregulation, so forth, the very 
thing banks complain about, especially smaller banks, than any- 
thing else. I'm not clear on how you would correct this. 

Would you feel that if this were conflned to bank holding compa- 
nies and Edge Act corporations, that it would take care of that 
overregulation? 

Mr. Wallich. The Board, if it were charged with this, would 
have to look at this delicate balance, the burden of proof in one 
case, that the company could show that the benefits they would 
derive for exports would exceed possible negative banking and 
other factors. Then alternatively, if the law read as it is now, or 
the bill is now, the burden of proof would be, in effect, on the 
regulator. He would have to find the opposite. 

Senator Proxmire. So in either event, he would still have to 
have much more detailed regulation. 

Mr. Waluch. Yes. 

Senator Phoxmihe. And supervision. 

Mr. Wallich. There is still a third possibility; namely, that the 
question would not be posed in terms of: Will this trading company 
produce benefits for trade, but, will bank ownership of the trading 
company produce benefits? 

That is a further complication and raises a further difficulty. I 
visualize the Federal Reserve Board debating whether the export of 
copper, or automobiles, or textiles, or whatever is likely to be 
improved by certain institutional arrangements. It really would 
strain the capabilities of the participants. 

Senator Proxmire. Now, Mr. Heimann, you seem to have some- 
what less concern that this whole operation might have em effect in 
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increasing the risk in our banking system than Governor Wallich 
has. 
Governor Wallich has stressed the scarcity of bank capital, the 

Eroblems of risk that we have at the present time anyway. As you 
now, Mr. Greenspan has said that inflation would go from 10 to 
20 percent, if the financial system needs to be bailed out. And the 
regulators have recommended to us trading bank legislation. 

Mr. Wallich's statement is full of caution on the h^h risks of 
ETC's. Isn't it true that perhaps your euphoria in this situation is 
because when we have a failing national bank, it becomes the Fed's 
problem, the FDIC's problem; you don't have to bail them out? 

Mr. Heimann. Well, Senator, I sit on the Board of the PDIC, so I 
really have no place to turn it over to. I am stuck on both sides of 
the problem. 

Senator Proxmire. The bailout problem becomes one of the other 
agencies. National bank fails, you don't come into the act except 
t^— you don't have to provide the bailout, do you? You can't. 

Mr. Heimann. But as a member of the board of the FOIC, I share 
one-third of the responsibilihr for that. 

Senator Proxmire. I see. So you have one-third as much concern 
as the FDIC. 

Mr. Heimann. No; I would hope it would be the same. But let me 
try to comment on this question of risk. 

I see nothing in the legislation which states that any bank 
who so applied can make an investment, controlling interest, 
specifically in an ETC. There must be supervisory approval. 

If we take the kinds of cases we are talking about, a bank which 
is undercapitalized according to the standards of its supervisor has 
absolutely no right to msike an investment in ETC in a meaningful 
eimount. So that, I think, the bill has built within it and the 
supervisory system has built within it, protections against in- 
creases in risks for individual institutions, and it is not only a 
question of capital, Senator. 

I am troubled about one thing I hezu'd in all of the discussions, if 
all of the banks in the United States of America have the capacity, 
the knowledge, and experience to go into foreign trade financing 
and activities. I think the reality in our system is that there are a 
number of banks with excellent experience and all the others with 
no experience. 

I cannot see the supervisor, whether it is the Federal Reserve or 
the Comptroller's Office regctrdless of how it comes out, sitting 
there and permitting an investment in an export trading company 
for a bank or banks that have never dealt internationally. 

Senator Proxmire. It might help a little bit to limit it to Edge 
corporations that might have more experience with holding compa- 
nies, but in addition to that, you would stress the importtmce of 
some kind of international expertise, some kind of record, some 
management competence In that particular area? 

BALANCING COMPETING INTERESTS 

Mr. Heimann. Senator, I am trying to be practical. We have to 
balfmce off two competing interests. One has to do with safety and 
soundness of the banking system. The other has to do with a 
perceived and real need for improvii^ exports in this country. 
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Now, I am just speakii^ as one supervisor. Where our primary 
l^slation speaks to safety and soundness, I would find it hard to 
see the Comptroller's Office permitting this activity of an institu- 
tion that could not demonstrate it had the capacity to engage in 
these activities. 

Or if they wEuited to build that capacity, we as the supervisor 
would have them moving in that direction very slowly until we 
were convinced that they have brought the people and built up the 
capacity to deal with this Eirea. 

I think it is something of a fiction to imagine that all of a sudden 
14,600 banks are going to get into export trading companies. I 
think it just doesn't make sense. So, our view is that by restricting 
it at the beginning to those that have shown some experience, or 
those that b^in to develop experience, it will also help solve some 
of the risk equation problems that Governor Wallich has men- 
tioned. 

Senator Proxmire. If you are going to take care of the risk 
situation, whatever benefits this may have for a small- or medium- 
size business, you wouldn't expect many small- find medium-size 
banks to be able to get into this on a competent basis. 

A few do have fine com[>etence, but by and leu^e, the experience 
in international finance is much stronger in the bigger banks, isn't 
that true? 

Mr. Heimann. My own view is that that is true. When we say 
bigger bfuiks, we are including the r^onal banks, not just the 
multinational banks. We have in this country approximately 180 
commercieil bfmks that are actively involved in foreign investment 
activities. 

Senator Proxmire. 180? 

Mr. Heimann. Yes, sir, approximately. 

Senator Proxmire. Out of? 

Senator Heinz. Out of 14,600. My numbers may be slightly off. 
Say 14,500-some banks. 

Senator Proxmire. How many of those 180 have holding compa- 
nies? 

Mr. Heimann. 158? 

Senator Proxmire. Ninety percent? 

Mr. Heimann. I may add that the 180 companies I sun talking 
about are all those over $1 billion. And they represent 64 percent 
of the total commercial banking assets of the Nation. 

Senator Proxmire. Now, you argue that banks have the exper- 
tise to assist export firms. You cite the international bank network 
at home find abroad which could assist in marketing SEtles fuid 
other services. Let's explore that a little bit, it troubles me. 

Take, for example, textiles, or oil, or tractors. The example could 
apply to any industry. The bfuik trading company would purchase 
tractors, inventory them, attempt to sell them throughout the 
world, or contract to build a textile mill, or drill for oil. What 
experience do the bank holding companies. Edge Act corporations 
have in maintaining follow-on services that are so necessary? 

Mr. Heimann. Well, it depends, of couree, in which field we are 
talking about. Senator. It wouldn't be the same for all of the export 
trading activities. 
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Senator Proxmire. Do they have any real experience — they have 
experience financing these things, but financing and meinetging are 
quite different. 

Mr. Heimann. Oh, I would agree with you. Absolutely. We would 
expect to see that happen, the creation oi an export trading compa- 
ny by bank participation would have built within it the capacity to 
metnage, which may have likely come from outside of the commer- 
cial banking institution. 

I think there is a difference. As you have rightly pointed out, the 
capacity to finance is not 100 percent capacity for running a busi- 
ness operation. It is a piece of it. Of course, the financial side is 
important because presumably, a well-run bank is more than just 
lending money. It is also following very closely the operation of a 
company. 

But I would have to agree. I have no disagreement whatsoever 
that the export trading company will have to bring with it talents 
that may not be within an individual banking institution but will 
have to be added. 

One of the reasons why we don't have export trading companies 
at the present time for small business may be that very fact. 

Senator Proxmire. I want to thank you very much. I think this 
has been a very helpful colloquy; as I understajid it, correct me if I 
am wrong, you do support a part of the amendment. Not required 
by the — tbe balance of proof to be on the side of the holding 
company, the Edge Act corporation, but you do favor providing, No. 
1, that this be handled by Edge Act corporations, and holding 
companies, and that, therefore, it be under the jurisdiction of a 
single regulator, with the Federad Reserve? 

Mr. Heimann, Yes, sir. 

Senator Heinz. Mr. Heimann, could you clarify some statistics 
you gave a minute ago? You said there were 180 banks that had 
international operations, 158 of which were associated with holding 
companies, is that right? All of which are over $1 billion? 

Mr. Heimann. Actually, I can stretch the numbers out. I was 
looking for the bulk. If you take banks of this country over $500 
million of which there are 329, 256 have holding companies. 

Senator Heinz. Of the 

Mr. Heimann. The increment there between the 64 percent, if 
you take those banks over $500 million euid, then it is 65 pwrcent of 
the total commercial banking assets. 

international banking 

Senator Heinz. My question is really aimed at trying to discover 
how many banks in total there are with some kind of involvement 
in international banking. 

Mr. Heimann. I think that probably becomes a somewhat diffi- 
cult question to answer very precisely in terms of what do we mean 
by international banking? 

Financing, for example, a letter of credit for a local businessman 
or a company dealing overseas, it could be a large, much broader 
number. 

The basic 180 comes from the reporting of foreign activities Euid 
investments, surveyed semiannually by the Federal Reserve, OCC 
and FDIC. 
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Senator Heinz. These would be banks that have actually bought 
banks, mei^ed with banks abroad? 

Mr. Heimann. Banks that have actively lent money abroad. 

Senator Proxmire. Would the chairman yield so that 

Senator Heinz. Yes. 

Senator Proxmire. How about the number of banks that have 
Ekige Act corporations? 

Mr. Heimann. I don't have that number. 

Senator Proxmire. Could you give me just a ballpark notion? 

Mr. Heimann. We can supply that for the record. It is somewhat 
greater because you can have more than one Ef^e Act corporation. 

Some have more than one, it would be really a question of the 
number of institutions, not the number of Edges. 

Senator Heinz. Let me ask our staff to work with you to develop 
a variety of statistics so we have all of those on the record. 

Mr. Heimann. I would be delighted. 

The following data was subsequently received for the record: 

U.S. eANKS AFFILIATED WITH IKl ACT CORPORATIONS OR HOLDING COMPANIES 





Edge 


HI 




171 























[The foUowii^ letter and statement received for the record:] 
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At this early stage of promoting U.S. trading companies, ttie OCC 
does not perceive Its suggested alternative would significantly 
effect the range of possible U.S. bank equity participation in 
export trading companies which may form if 5. 144 is passed. ThOE 
formations nill reflect parent bank sire and sophistication as wej 
as regional and competitive needs. It is likely that the major U. 
multinational banks will establish controlling interests in ETCs 
which will be national and International in scope. Regional and 
local banks likely will establish controlling or Joint venture 
interests in ETCs to service local flri^s. however, most U.S. bant 
will not establish controlling interests in export trading 
companies. The OCC expects only those banks which have capacity i 
experience with international trade and finance to seek a 
controlling interest in an ETC. 
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First, the proposed amendment would require the Board of Governors 
not to approve an application if the investment does not contribute 
significantly to the export of goods and services. Special emphasl 
is given to exports of small, medium size and minority firms. The 
proposed amendment also would require the Federal banking agencies 
not to approve any application unless the agencies determine there 
are significant export benefits to be derived from the application. 



The OCC prefers the presi 
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Furthermore, the important element to an effective ETC effort 

through a bank contioiling ownership is nt * - . ^ 

se, but rather the capacity anO expetienci 

organization which would administer the c( 

■ e stated in our testimony, the OCC would em^jnasizi: Lneae ciiiJHi:iLy 

and experience factors in reviewing any ETC application. 

Second, the proposed amendment provides that the Board of Governors 
only may approve a banking organization's application for a 
controlling interest in an ETC if the ETC agrees to operate its 
business consistent with maintaining a separation of banking and 
commerce. This additional criteria does not pose any administrativi 
burden on the Federal banking agencies. However, the proposal 
effectively seems to narrowly confine bank-controlled ETCs. This 
result would be Inconsistent with the hulk of testimony on eiiport 
trading companies during the past year. The testimony has 
emphasized that controlling equity pai ' ' '' '■ ' 
ETCs is essential to a successful U.S. 
program and that a limited breach of t 

necessary to achieve the purposes of the legislation. The OCC 
supports S. Hi which permits a modest breach of the separation 
banking and commerce and provides adequate bank supervisory 
safeguards. 

1 believe the above clarifies the position of the OCC on Senatoi 
Proxmire's proposed amendment to S. 14d. we would be pleased tc 
provide any additional assistance you may need. 



John G. Heimanr 
Comptroller of the Cutri 
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TESTIMONY OP 



TO THE 

INTERNATIONAL FINANCE SDBCOKHITTEE 

SENATE COMMITTEE ON BANKING, BODSING, AND ORSAN AFFAIRS 

February IB, 19S1 

The Unitad States has experienced significant trade deficits 
in each of the past 5 years, amounting to a cumulative total 
of $103 billion. Thte experience contrasts sharply with the 

substantial trade surpluses experienced in most other years 
since World War II by the Dnited States. Even or. a currant 
account basis, while we were in approximate balance in 1980, 
we experienced deficits in 1979, 1978, and 1977. 

While our weak trade performance is largely due to the 
energy situation and other domestic economic factors, a 
substantial contributing element is the fact that the U.S. 
Government has imposed a broad array of disincentives in the 
path of our exporters. The effect of these disincentives 
cannot be quantified; however, it is clearly substantial. 
These disincentives, by inhibiting our exports, have significant 
adverse economic effects. In the short run, they lead to 
depreciation of the dollar, which contributes to domestic 
inflation. Politically, large deficits contribute to the 
perception of American weakness throughout the world. 
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Parthmr, D.S. dlslnc»ntlv«S particularly Impact salea of the 
high tsehnology and small business sectorsi areas lAere we 
ought to be doing everything possible to Increase our 

coopetitivanass, not weaken it. 

Other nations strongly support their export sectors. Not 
only do they do noce proportionately to promote exports than 
does the United States, but they do not impose extensive 
disincentives to exports. The net result of this situation 
is that world production patterns are distorted, to our 
Nation's detriment, from what would be the result of market 



Over the last several years, there has been growing ( 
in the business community and the Congress about Governnent 
policies that restrain D.S. exporters and provide promotional 
support for exports at lesser levels than major foreign 
governments . 

The export community has been frustrated by developments 
that are perceived as discouraging to D.S. exporters, including 
passage of the Foreign Corrupt Practices Act, tightening of 
tax provisions on Americans living abroad, greater use of 
export controls as a tool of foreign policy, antiboycott 
legislation enforced by several agencies, and Issuance of 
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regulatlona to control «xporta oC hatardoua substanccB. 
Th*E« hav* baan aooM posltlvs atapa, auch aa th« multllataral 
trade negotiation (KTN) agreeoenta concluded in 1979 and the 
Export Administration Act of 1979, but these have not been 
adequate to deal with our trade problem. During the last 6 
months, major reports (by President Carter to tha Congraaa 
in September 1980 and by the Preaident'a Export Council to 
President Carter in December 1980) have focuaed attention on 
the problems of exporters. 

The export community generally has high expectations that 

the new Administration and the ne« Congress will remove or 
alleviate existing export disincentives and hopes that there 
will be no erosion of existing promotional support. 

Early pasaage of S. 144, a bill to facilitate th« formation 
and operation oC export trading companies, would aend a 
strong signal to the export coaunuiity that the Government 
understands and supports the need to develop a strong 
national export poature. The Administration has deaignated 
the Secretary of Connerce aa its lead apokeaman on thia 
piece of legislation, and fully supporta S. 144 except aa 
noted by the Secretary. The Office of the U.S. Trade 
Representative vieMs passage of this legislation as a first 
step toward developing a positive national export policy. 



db, Google 



The focus of S. 144 ts to provide a means for small and 
nedlun slzad businesses, which lack the resources to organize 

their own export departntenta and foreign distribution 
networks, to enter the export market. The Department of 
Commerce has estimated that as many as 25,000 firms, mostly 
small and medium sized businesses, are competitive enough to 
engage in exporting. However, they lack the financial 
resources and marketing expertise to do so, and in many 
cases, they aiinply lack the incentive to export because our 
domestic market is large and familiar to then. In addition. 
Government imposed disincentives to exporting are more 
difficult for modest sized firms to surmount. Onless we 
make exporting more attractive and feasible, small and 
medium sized businesses are unlikely to expand into overseas 
markets . 

There are two key provisions of this legislation that are 
aimed at placing U.S. exporters on a more equal footing with 
their foreign competitors by reducing two disincentives to 
exporting. First, a trading company may apply to the 
Secretary of Commerce tor a certification of immunity from 
U.S. antitrust laws for specified export trade activities. 
Such certification would only be given if the activities 
proposed would not substantially lessen competition within 
the United States. 
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Host Other countriaB do not have antitrust reatrictiona and, 
tn fact, %£ten aaaist thalr companies In foming export 
cartals. Thia provision will particularly assist small 
business exporters who are unable to cope with the legal 
expenses involved in investigating the antitrust aspects of 
doing buaineaa abroad. It will also be of great assistance 
to service businesses, such as accounting, banking, insurance, 
construction, and engineecing firms, which are presently 
unable to qualify for antitrust immunity for export activities 
under the Hebb-Pomerane Act. 



Second, the bill permits commercial banks to hold equity 
participation in trading companies. In other < 
banks are allowed to participate in comnerclal 
such as exporting. This provision of the bill will place 
D.S. banks in a more comparable situation for export 
The bill contains adequate safeguards to ensure that the 
integrity of our banking institutions is not endangered by 
their involvainent with export trading companies. 

The trading company concept is one that has been used with 
great success by many of our principal trading partners. 
There is, howaver, no single model for a uniquely American 
export trading company. 
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If this bill beconsB law, we envision that several different 
foms of trading companies would evolve in the Dnitad Stft^s. 
One type of trading company could perfom all export marketing 
services (or O.S. producers, a "one stop" facility for any 
fim interested in exporting. In this capacity, it night 
provide a full range of export services, including market 
analysis, documentation, transportation, legal and banking 
services, and after-sale services. Because it could combine 
the functions of banks, freight forwarders, export management 
firms, and so forth, it would achieve greater econontes of 
scale in providing these services than are presently provided 
by these separate entitles. 

Another type of trading company might buy and sell on its 
own account. It would seek out the products of D.S. producers 
for which it had discovered overseas markets. Hith sufficient 
bank financing assured, it could achieve economies of scale, 
while minimising the capital outlay of participating small 
and medium sized firms engaging in exporting for the first 
time. Such entities might particularly boost exports of 
industries where there are many small producers, such as 
textiles, footwear, sporting equipment, toys and games, and 
so forth. 
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A third type of tsadln? conpany might spaclAlistt In obtaining 
foreign goveraiMnt proouremant contracts. In this capacity, 
it could specialize in putting together the right mix of 

U.S. goods and services necessary to fill rather large 
valued foreign government contracts, many of which are only 
now being opened up to international competition as a result 
of the HTH procurement code. This would allow trading 
companies to 'piggyback* the products of small and medium 
sized U.S. firms to the level necessary to obtain the 
contract, while minimizing the capital outlay for firms. 

As I mentioned earlier, passage of this legislation, with 
its hey provlaions substantially intact, would constitute a 
positive first step toward developing a pragmatic national 
export policy. However, I must emphasize that it is only 
one desirable step. A great deal more remains to be done. 

A comprehensive and positive D.S. export policy Is an essential 
and vital part oC this Administration's program to revive 
our economy and strengthen American Influence abroad. 
Government must cease In assigning exports a low priority 
relative to other domestic and forsign policy objectives. 
Export policy must be elevated to a higher national priority, 
consistent with its important place in our national recovery 
program and constraints on the Federal budget. In this 
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regard, the Cabinet-level Trade Policy Committee (TPCl, 
which I chair, held its first meeting last Thursday and 
agreed on an ambitioDS agenda for the next several months 
for developing Administration positions for removing important 
U.S. exports. 



Liberalization of many of these disincentives Mill require 
Congressional approval. I anticipate that I will be consulting 
with various members of the Senate and the House of Representatives 
in the coming months in regard to these issues, and would 
hope that we can work closely together to develop a bipartisan 
Administration/Congressional approach to resolving our 

Lastly, I wish to express my appreciation to the members of 
the Senate Export Caucus for their support of the export 
trading company legislation, and particularly to Senators 
Relnz and Danforth who have spent a considerable amount of 
their time dviring two sessions of Congress on this subject. 
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Senator Heinz. Secretary Baldrige, when he was here, felt that it 
would be a mistake to restrict participation in ETC's to bank 
holding companies. 

And I believe his point was that it would make it difficult or 
impossible for the small regional banks to get involved. 

Is that accurate or not? 

Mr. Heimann. I don't have all the statistics. 

Mr. WallIch. There is a fringe of banks that become very large 
toward the lower end that have no bank holding companies. 

Then there are the bank holding companies that are very small. 
That is, E^ain, a different category. 

I think we are tfilking, in any event, about a small minority of 
the 14,600. 

Senator Heinz. Let me get to, I think, the bottom line question 
on the bill, which does have a variety of limitations on participa- 
tion, as measured by the commitment of the bank's capital, capital 
and surplus. 

In fact, the way we got those limitations into the bill is, we 
listened to your advice earlier. We have placed those limitations 
there with a view to limiting the bank's exposure in any given 
instance, in any given set of investments in ETC's, to the point 
where, to take the worst case of one or three or all the ETC's that 
a bank might invest in failing, the bank wouldn't fail, but would 
simply suffer a loss in earnings. 

Is it, or is it not, the case that given those limitations and the 
worst-case scenario, the failure of an investment — an export trad- 
ing company, that the banks would, in effect, be protected from 
themselves because of the relatively strii^ent limit? 

Mr. Waixich. One could say that with a good degree of probabil- 
ity if the investment were less than 20 percent, on the grounds 
that this is a relatively passive nonmanagerial investment. 

Now, if it goes beyond that, the concerns that I have tried to 
express become operative. 

Isn't the bank really responsible for the entire commitment of 
the trading company, even though the bank's interest in it only is 
50 percent or whatever? 

And historically 

Senator Heinz. But limited to 5 percent in terms of investment, 
direct investment of its capital and surplus, and including loans, 10 
percent. 

Mr. Wallich. Suppose this holding company has leveraged itself 
strongly and has very large losses? 

Somebody either suffers those losses, or the bank puts up the 
difference. That difference could go much beyond what the bank 
already has in the ETC. 

Senator Heinz. So you would maintain that a situation that 
would threaten the security of a bank would only take place where 
a bank was standing behind obligations that it wasn't legally re- 
quired to stand behind? 

Mr. Waluch. Not legally, but some might say morally, in the 
custom of the banking business, but probably necessary if they 
wanted to stay in the international banking business. 

Senator Heinz. Did you have a point, Mr. Heimann? 
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Mr. Heimann. Yes. I think Governor Wallich has a good point in 
that the question of identification, where does a bank stand or not 
stand, I point out that in the case of the real estate investment 
trusts, there were many that bore the bank's name, wherein the 
bank did not stand behind fill of the obligations of that trust, 
because they were a minority interest; 

They owned a certain percentage of the shares of the manage- 
ment company, but even though more than X, Y, Z bank, the bank 
didn't make all the investors whole. 

So I think, continually, we come down to the same question. We 
can set up certain ground rules, but there will be no substitute for 
the prudent management of individual institutions. 

Senator Heinz. One last question for Mr. Wallich. 

There was an exception to permit bank control that you pro- 
posed, which would be in the case of an ETC that would have a 
limited life and he engaged in more or less a single kind of project. 

That seems to me to be inconsistent with your argument that 
you made earlier that it's better for a bank to be diversified in 
three small participations in ETC's, rather them having mf^ority 
participation in one. 

You said, as I recollect your testimony, that there is a diversifica- 
tion of risk and that's good. Here, in this instance you are propos- 
ing, it would seem to me a concentration of risk. 

Mr. Wallich. It is an effort to accommodate the bill and try to 
make possible something that has a desirable purpose which trou- 
bles us because of the implications for banks. 

If these special situations are not numerous, then the overall 
risk for the banking system is correspondingly reduced. 

Senator Heinz. Well, I want to thank both you. Governor Wal- 
lich, and you, Comptroller Heimann, for your very helpful testimo- 
ny. 

We are glad to have you down here Eigain. I would only note, 
before we adjourn the hearing, that the FDIC has submitted a 
statement for the record and it shall be inserted at this point. 

[The complete statement of the FDIC, and a reprint of S. 144 as 
introduced follow:] 
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RAIXKEITOF 



I appr«olattt tbe opportunity to present this statement tc 
your Subeonnlttee on S. 144, tbe Export Trading Company Act ol 
1981. 

Senator Heinz, In your letter of Invitation as 
Chairman of the Subcamnittee on International Finance and 
Monetary Affairs, you asked the PDIC to c<»iiMnt on four ques- 



I under vblcb banks should be 
permitted control of the trading compaDies, and 
what safeguards, if any, are necessary over that 
control; 

— vhether an antitrust immunity is necessary to 
encourage the formation of export trading 
companies; 

— how tbe various sections of S. 144 resolve the 
above issues and whether. It tbe legislation 
were enacted, the financial provisions of the 
bill are adequate to successfully Implement it. 

The stated purpose of S. 144 is "to Increase United States 
exports of products and services ... by encouraging more 
efficient provision of export trade services to American pro- 
ducers and suppliers." The bill describes export trading 
companies as companies principally engaged in exporting and 
facilitating the exportation of goods and services produced 
In tbe United States. 

3. 144 was Introduced with 44 co-sponsors from both sides 
of the aisle. A companion bill, H. R. 1648, was intro- 
duced In the House by Congressman LaFaloe. Other versions 



db, Google 



of the legislation, iDcluding variations that would omit 
bank participation entirely or that would Unit controlling 
inveatmsnts to bank holding companies, have also been introduced 
and are coming under discussion. 

Within this context of mwnentum, I am grateful for this 
opportunity to express our views as Insurer of the people's 
d«posits in our banking system. 

Last July, I testified for the PDIC before the Banking, 
Housing and Urban Affairs Committee on predecessor legislation, 
S. 2718 . The main thrust of our testimony at that tims was 
that the historical separation between banking and commerce 
has served our country well and should not be altered lightly. 
Our views today are much the same. 

We remain sympathetic with the main purposes of the bill. 
We recognize the importance of S. 144's objective of 
strengthening the export of United States products and ser- 
vices by encouraging the improvement of export trade services 
to American producers and suppliers. We do not oppose export 
trading companies — we support them. From our perspective, 
however, we have questions about the degree and type of bank 
Involvement. 

We have a general concern about banking organizations 
taking any equity position in export trading companies. We 
recognize, of course, that there are tiifies when compelling 
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Datlooal Interest requires a cbange In traditional practices 
and that we should not be forever bound to the past. Tbis may 
be such a case* You must take a broader view of this legisla- 
tion and Its context than ve do. 

It Is important in your deliberations for you to recosDiz« 
that, notwithstanding the priorities which direct us toward 
altering the environment of banking, such changes are not made 
without consequence. You are hearing other points of view 
expressing the benefits expected to be realized by the legislatic 
It is our responsibility as insurer of the public's bank 
deposits to express to you our perception of the potential for 
Increased risk to the United States banking Bystem. We want 
to highlight the tact that tbis would represent an historically 
significant Incursion of banking into the province of commerce. 

We recognize the fact that 3. 144 retains certain safe- 
guards incorporated into the legislation last year in an effort 
to meet the supervisory concerns expressed by the Federal 
Reserve, the Comptroller of the Currency and the FDIC. These 
measures would limit the risk to our banking system, but they 
would not eliminate it, nor would they overcome the basic con- 
flict inherent In the mingling of banking and cc^nerce, 

A passage In Chairman Volcker's letter of August 20, 19S0, 
to your full committee concerning last year's bill is still 
relevant : 



db, Google 



My CMic«n about the provlaloaa of 8. 271B 
th«t ftr« dcalsnad to (Ive sapervlaors povera to 
«t«p In ADd pr«T«iit nnutt* practices Is tha.t It 
«oald IhtoItc the anpervlaors to a aubstantlal 
d^ree Id declalona regardioB operatlonB of export 
trading coapanles. Bank auperrlsors are not able 
to anticipate all future eventnalltlee In acting 
on application* and are nnllkelr to be able to 
supervise the operations of export trading ca»- 
paolea anff Iclently closely to eosure that risks 
to banks could be avoided, when those risks are 
■agnltled bj bank control and InvolTeaent In 
■aoagenent . 

At tbls point, a review of the provisions of S. 144 tony be 
useful. Then, I will turn to the four questions put by your 
letter, Senator Heinz. 

PB0VISI0H3 OP S. 144 
Section 105 of S< 144 would allow any bank. Edge Act or 
Agreenent Corporation, or bank holding company — collectively 
referred to as "banking arKanizations" — to invest up to five 
percent of its consolidated capital and surplus (but not exceed- 
ing $10 million) in one or more export trading companies without 
prior regulatory approval if the investment does not amount 
to control' In the case of an Edge Act or Agreement Corporation 
not engaged la baaklng, the percentage limit would be 25. percent 
of its consolidated caplt&l and surplus. Proposed Investroents 
exceeding the dollar limit or amounting to control would require 
prior approval of the appropriate Federal regulatory agency. 
The agency would be required to act on an application within 
130 days. 
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Ill reviewing bank proposals for inveBtment exceeding 
$10 million or anouotlng to control, the Federal reeulator; 
agency must consider the financial and managerial resources, 
the competitive situation, and the future prospects of the 
banking organization and tbe export trading company concerned. 
Additionally, however, the agency must take into account the 
benefits of the proposal to D.S. business, industrial and 
agricultural concerns, and tbe Improvement the proposal would 
bring to'the U.S. competitive position in world markets. 

Applications for approval of investments exceeding 
410 million or amounting to control could not be approved If 
tbe agency finds the probable benefits outweighed by any adverse 
financial, uknagerlal, competitive or other banking factors. 
The language indicates tbat banking risk is to be weighed, not 
on Its own characteristics, but in relation to tbe benefit to 
be realized by the economy. The agency could impose conditions 
it feels would limit a banking organization's financial esposure 
to an export trading company, or which would prevent conflicts 
of Interest or unsafe or unsound banking practices. 

The bill also would prohibit the total of a banking 
organization's historical cost of tbe direct and Indirect 
equity Investment in and loans to any one export trading company 
from exceeding 10 percent of the organization's capital and 
surplus . 
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Assaeiea voold be Micborlzed to set OTMdTda for the 
takiDg of tltl* to eoods by anj ezpart tradtnc coapany snbsid- 
Imrj ot * twBldac orylaitiMi to «iwnre acalost car UBsafe 
or nnccniiKl practice* that coald adversely alleet a coBtrolliag 
banklas orsaolzatloa Inrestor. In partlcnlar, the appropriate 
Federal banklnc agencies any establish lD*eDtorT-to-e«pltal 
ratios, based on the capital ot the export trading coMpaoy 
■utMidiary for those elrcnastaaces In ehlch the sabetdiary 
■ay bear a aarket risk on inventory held. 

S. 144 vould lapose the following additional restrictions: 

1. The trading conpany's naae aay not be siallar in any 
way to that ot the Investing baoklag oi^anizatlon . 

2. A banking organization wiy not «ake loans to any export 
trading coapany In which it holds an equity interest, or to 

any cnatoMsrs ot the company, on terns nore favorable than 
those afforded sinilar borrowers In similar circumstances, or 
involving nore than normal risks of repayment or displayioe 
other unfavorable features. 

3. Banking organizations could not own any stock Interest 
in an export trading company which takes positions In commodities 
or coomoditles contracts, securities or foreign exchange other 
than as may be necessary In the course of its business operations. 

B. 144 would empower the regulatory agency to order termlna- 
tiOD ol a banking organization's inveatiDent in an export trading 
eoapany "whenever it has reasonable cause to believe that the 
owBsrship or control ot any Investneot in an export trading 
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conpftny constitutes a serious risk to the financial safety, 
souDdnesE, or stability of the baQking orgaDization and is 
inconsisteDt with sound banking principles or with tbe purposes 
of this Act or with the Financial Institutions Supervisory Act 
ol 1966. . . ." 

In any such case, tbe baoklng organization has a right to 
notice and hearing and ultimate appeal to the courts. 

Section 105Ca)C13) of S. 144 contains a revised defini- 
tion of an "export trading company" which, among other things, 
makes clear that It ouiy be a profit or nonprofit organization 
and that it ia prohibited from engaging in underwriting, selling 
or distributing securities except to tbe extent of its banking 
organization investor and that it is prohibited from engaging 
in manufacturing or agricultural production activities. 
Section 105(a)(5) incorporates a new definition of "banker's 
bank," for purposes of such a bank's participation in export 
trading companies to make clear tbat it Is an Institution 
insured by the Federal Deposit Insurance Corporation. 

CHANGES FROM S. 2713 

We recognize and applaud the tact tbat S. 144 contains 
many of the changes that we bad recommended in our discussion 
of S. 2718 last year. 

Specifically, S. 144 contains a recognition of State 
authority as we had proposed. Section 105(b) of S. 144 would 
affirm a State's right to prohibit State-chartered banks fr<»i 
Investing in export trading companies or to apply conditions, 
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llmltaitioiiA or reatrictione on sucb iiiv««tiwiits In Edition to 
any provided under Federal la«. 

S. 144 Incorporates into Section 10S(c)(3) a provision «e 
requested probibitins export trading coopanias fr«B specu- 
lating in securities or toreig;n ezcbange. The same provision 
also would preclude speculation in comiKidities and connodity 
contracts. 

S. 144 accomaiodates our previous eoucero about lat^nisge 
in Section 105(d)(2) which would have given the agencies a 
270-da7 deadline In which to establish standards tor talcing 
title to goods and holding inventory. The purpose of standards 
would be to prevent unsafe and unsound practices. V« had said 
that the issue was too new and conplex to lend itself to the 
fomulatlon of regulations within 270 days. The new bill 
eliminates the deadline. 

8. 144 also accoDHKtdates another concern we bad raised 
last year. Section 105(b)(2) and (3) would require the appro- 
priate banking agency to act wltbin 90 days on written notice 
by banking organisations of their intentions to make additional 
investnents or to undertake certain activities by export^ trading 
companies, and to act within 120 days of notice by a banking 
organization of Its Intent to make a $10 milUoD investment or 
any controlling investment in an export trading company. 
If the agency falls to act within the time limits, the applica- 
tion would be deemed approved. In the predecessor legislation, 
S. 271S, tbe time limits were 60 and 90 days, respectively. 
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We be.d recomaeadsd tbat — la both iDstaaces — the statutory 
limit be extended to 120 days. 

Finally, we believe you bave taken the proper course in 
adoptlne the stricter definition ot "capital and surplus" in 
Section 105Ca)C10), limiting that term to "paid in and unimpaired 
capital and surplus," including undivided prollte. Last year 
we had expressed our concern that the broader definition in 
S. 2718 could be interpreted to include subordinated notes and 
debentures . 

RISKS ASSOCIATED WITH COWTROL 

Advocates of bank Investment in export trading companies 
point to tbe expertise In foreign trade the banks could bring 
to such companies. Ve are not convinced that banks — other 
than a few money center and regional banks — bave any 
particular expertise In foreign markets. 

A bank controlling a foundering trading company may incur 
legal liability if, for example, the bank provides management 
or engages in significant interccmipany transactions. 

Perhaps of greater importance than tbe legal considerations, 
a bank might be under considerable pressure to come to the aid 
of a troubled export trading company It has sponsored. History 
offers many examples of banks and other c<MBpanies that have 
come to tbe aid of troubled subsidiaries in order to protect 
tbe parent company's reputation In the business community. 

Experiences in connection with bank- sponsored Real 
Estate Investment Trusts (REITs) are Illustrative of the legal 
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and practical buslaeas obligations banks feel toward under- 
takings tbey sponsor. Some banks provided assistance due to 
legal coQslderatlons stemnlng from interlocking officers and 
directors and the provision of advisory services. Others came 
to the aid of the sponsored REITs because the; believed failure 
to do ao would severely damage their bank's reputation in its 
community and in business and financial circles generally. 

Whatever the motivation tor the assistance, tbe exposure 
may be substantially greater than the bank's equity investment 
due to leveraging and the potential for off-balance sheet losses. 

In addition, S. 144 as written, would fail to guard against 
sale of worthless assets to the bank by the export trading 
cc»npany. Section 105(c)(2) would place a 10-percent of capital 
and surplus limit on a bank's direct and indirect investments 
combined with extensions of credit In export trading companies. 
However, there Is no limit on outright sales of assets by an 
export trading company to a bank. Nor is there a requirement 
for such transactions to be consumated on an arms-length basis. 
Transactions with affiliated organizations may well have a 
legitimate business purpose, as when a bank buys foreign. 
exchange from its export trading company. However, these 
practices can also result in the transfer of worthless or 
subinvestment quality assets from the export trading company 
to the bank or the bolstering of the trading company's 
reported earnings by tbe payment of premium prices for the 
assets. We can point to tbe example of the Hamilton Bancshares 
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holding company In 1974 as concrete proof that dealings with 
related entitles can lead to the failure of a financial 
institution. In our Judgment, the bill sbould be amended to 
provide a safeguard against such abusive practices.' 

SPECIFIC QOESTIOWS 

I would like to respond now to the specific questionG in 
the letter of invitation. The first question was "the necessity 
for bank participation in trading companies." 

We would point out that banks already have an alternative 
means of participating in the export trading services field. 
Measures have been taken recently by the Federal Reserve to 
strengthen U.S. exports by increasing the capabilities of Edge 
corporations to provide international banking services. Governor 
Vallich outlined these actions In his April 3, 1980. statement. 
He said that one change permitted Edge corporations to finance 
the production of goods for export and another change permitted 
Edge corporations to establish domestic branches, thereby 
Increasing th« possibilities for international banking services 
to expand into new areas. Governor ffalllch noted that U.S. 
banks can now provide, either directly or through their Edge 
corporations and affiliates, a wide variety of services relating 
to exports. He said that in addition to a full range of financing 
services, these Include foreign exchange facilities. Information 
on foreign markets and economies, introductions, business 
references, and advice on arranging shipments. 
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■e dre in th« poaltioa today of testifying oo baaks' pro- 
posed participation in export tradinc compaaies before the 
potential of esistlng Edge corporation capabilities b&s beea 
fully denoDstrated. 

The second question concerned "tbe circumstances under which 
banks should be permitted control of the trading companies, and 
what safeguards, if any, are necessary over that control." 

Our strong preference Is that banks should not be permitted 
at the outset to acquire a controlling interest in export 
trading companies. 

We recommend that Section 105 be amended to include a pro- 
vision that at this time no banking organization, alone or In 
concert with its affiliates, be permitted to acquire more than 
20 percent of the voting stock of an export trailing cc^npany 
or to control the company in any other way, and that not more 
than SO percent of an export trading company's voting stock be 
owned by any group of banking organizations. 

The rationale for these recommendations Is to give the 
banking Industry and the bank regulators an opportunity to gain 
experience and develop a measurable track record before > final 
determination Is made as to whether banking organizations should 
be permitted to control export trading companies. 

If, however, legislation permitting bank participation and 
control of export trading companies Is reported, we would rec<»i- 
nend that the bill include certain amendments to ensure oversight 
by the appropriate Federal regulatory agency. 
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specifically, we recommend that the bill also be amended 
to require that any Investment by a banking organization in 
an export trading company, regardless of amount, be subjsot 
to prior approval by tbe appropriate Federal banking agency. 
This would assure that the appropriate Federal supervisory 
agency would not be precluded from ruling on a matter affecting 
the safety and soundness of the bank simply because the 
institution may be a part of a larger banking orgaoization. 
Secondly, to deal with the purchase of assets problems 
vs have described, we recomnend that the follovlng be added at 
the end of S 105(c)(2) on page 14, line 2, of S. 144: 
For the purposes of this paragraph (c)(2), 
"extensions of credit" shall be deemed to 
include (A) the acquisition of any asset 
from, or the assumption of any liability 
of, an export trading company which is a' 
subsidiary of the banking organization, 
other than at fair market value in the 
normal course of course of business, 
(B) any such acquisition or assumption 
while the trading company Is in default 
on any of Its obligations or liabilities 
in an aggregate amount exceeding such trading 
company's own capital and surplus, (C) any 
such acquisition or assumption subsequent to 
issuance of notice by the appropriate Federal 
banking agency that no such acquisition or 
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ftSBUfflptloo be effected; but sueb tern sh«.ll 
oat Include tbe purcbaae at prevailing 
Darket ratea ol foreign excbange and lovest- 
Bient oecurltles of the types eligible for 
purchase by natlooal banks. 
Thirdly, we reeomisend a technical amendmeat In order to 
clarify regulatory Jurisdiction. Section 105<a)(12) adopts 
tbe definitions of "control" and "subsidiary" found In 
Section 2 of the Bank HoldlDg Company Act of 1956. In addition 
to a 25 percent stock ownership test and an election of a. 
majority of directors or trustees test, Section 2(a)(2) of the 
Bank Holding Company Act of 1956 provides for a finding of 
control by the Board of Governors If, after notice and oppor- 
tunity for hearing, the Board determines that the company 
directly or indirectly exercises a. controlling influence over 
tbe management or policies of the bank or company. This deter- 
mination, for purposes of the Export Trading Company Act, 
ahould be made by the appropriate Federal banking agency, so 
that the determination of control and approval of an invest- 
ment by a bank which would constitute control would be made 
by the same regulatory agency. 

fe recommend, therefore, that Section 105<a)(12) of 
S. 144 be amended by insertion of the following after "1956;" at 
line 16: 
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provided, however, that for purposes of the 
Export Trading Company Act of 1981 the deter- 
mination of control as provided In Section 2(aK2) 
of the Bank Holding Company Act of 1956 shall 
be made by the appropriate federal banking agency; 

The third question in the letter is "whether antitrust 
immuaity is necessary to encourage the formation ol export 
trading companies." 

We understand that the Department of Justice has engaged 
with the ccwmittee in lengthy consultation on this question, 
and, in this Instance, we would defer to that department. 

The fourth question is "how the various sections of S. 144 
resolve the above issues and whether, if the legislation were 
enacted, the financial provisions of the bill are adequate to 
Buocessfully implement it." 

Our major concern is the issue of control , and «e have 
already given you our recommendations in this area. With 
regard to the financial provisions, we would not favor any 
increase in the limlta on aggregate investment and investment 
and loans by banks in export trading companies. We are con- 
cerned that beyond these statutory limits, there always exists 
the possibility that investing banks could be sued for additional 
unlimited amounts as the result of the failure of an export 
trading company or an act of the export trading company. This 
would be unusual, but It could occur If the stakes are high 



lS-672 O— 81— 



d by Google 



enough, and tbis *ould b« the cireumataDC* that vould arouse 
our concern about the safety and soundness of the bank, le 
see no vay to circumscribe this liability, 

COHCLUaiON 
■e appreciate tbe opportunity to eonmeat on this bill. 
Should you be inclined to accept any of our suggestions we 
would be glad to provide drafting assistance by our staff. 



NOTE: In accordance with 12 U.S.C. S2S0. The views expressed 
herein are those of this agency and do not necessarily reflect 
the views of the President. 
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97th congress 

18T SK88I0N 



S.144 



To encounge eiporta by tMnlitUiiig the (bnnatian and operation of export tnding 
companiea, export trade HsocUtionB, and the ezpuuioii of export tnde 

Mrvicea generallj. 



IN THE SENATE OF THE UNITED STATES 
Januakt is Q^iilUtve day, Jambabt 6), 1981 
Hr. Hkine (for hmiteU, Ifr. Damfobth, 11t. Bbntbbn, Mr. Tbonqas, Hi. 
Lbvin, Ur. pRBBSLBB, Hr. Bandolph, Mr. Chatbb, Mr. Olbnn, Mr. 
Eabt, Mr. BuMPEBB, Mr. Bobbn, Mr. Hbflin, Hr. Luoax, Mr. Qold- 
' WATEB, Hr. Abdkob, Mr. Bkadlbi, Mr. Hatfulp, Hr. Baucub, Hr. 
Staftord, Mr. Qobton, Mr. BtTDKAM, Hr. Johnbton, Mr. Schhttt, Hr. 
Hblchbb, Mr. Jbpsbn, Mr. SncpsoN, Mr. Mathias, Mr. Dusbnsbboeb, 
Mr. Dixon, Hr. Wallop, Hr. Abmbtbono, Hr. SncMS, Mr. Dolb, Hr. 
Matbunaoa, Hr. MoTNiHAN, Mr. Long, Hr. Both, Hr. Wbickbb, Hr. 
Eaoleton, Hr. Eastbn, Hr. Huddlrbton, Hr. Spbctbb, and Hr. 
Gohbn) mtrodueed the foUowing trill; which waa read twice and referred to 
the Commitlee on Banking, Hoiuing, and Urban Affair* 



A BILL 

To encourage exports b; fftcilitating the formation and operation 
of export trading companies, export trade associations, and 
the expansion of export trade services generally. 

1 Be it enacted by the Senate and House of Repreaenta- 

2 tives of the United Stales of America in Congress assembled. 
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126 

2 

1 TITLE I— EXPORT TRADING COMPANIES 

2 SHOBT TITLE 

3 Sec. 101. This title ma; be cited as the "Export Trad- 

4 iogCompany Actof 1981". 

5 FiNsmos 

6 Sec. 102. (a) The Congress finds and declares Hiat — 

7 (1) tens of thousands of American companies pro- 

8 duce exportable goods or services but do not engage in 

9 exporting; 

10 (2) although the United States is the world's lead- 

11 ing agricultural exportJng nation, many farm products 

12 are not marketed as widely and effectively abroad as 

13 they could be through producer-owned export trading 

14 companies; 

15 (3) exporting requires extensive specialized knowt- 

16 edge and skills and entails additional, unfamiliar risks 

17 which present costs for which smaller producers cannot 

18 realize economies of scale; 

19 (4) export trade intermediaries, such as trading 

20 companies, can achieve economies of scale and acquire 

21 expertise enabling them to export goods and services 

22 profitably, at low per unit cost to producers; 

23 (5) the United States lacks well-developed export 

24 trade intermediaries to package export trade services 

25 at reasonable prices {exporting services are fragmented 
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3 

1 into & multitude of sep&rate functions; companies at- 

3 tempting to offer comprehensive export trade services 

3 lack financial leverage to reach a significant portion of 

4 potential United States exporters); 

5 (6) State and local government activities which 

6 initiate, facilitate, or expand export of products and 

7 services are an important and irreplaceable source for 

8 expansion of total United States exports, as well as for 

9 experimentation in the development of innovative 

10 export programs keyed to local, State, and regional 

1 1 economic needs; 

12 (7) the development of export trading companies 

13 in the United States has been hampered by insular 

14 business attitudes and b; Government regulations; and 

15 (8) if United States export trading companies are 

16 to be successful in promoting United States exports 

17 and in competing with foreign trading companies, they 

18 must be able to draw on the resources, expertise, and 

19 knowledge of the United States banking system, both 

20 in the United States and abroad. 

21 (b) The purpose of this Act is to increase United States 

22 exports of products and services, particularly by small, 

23 medium-size and minority concerns, by encouraging more ef- 
34 ficient provision of export trade services to American produc- 
25 ers and suppliers. 
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1 DHFINinONB 

2 Sec. 103. (a) As used in this Act— 

3 (1) the tenn "e^iort trade" meanB trade or com- 

4 merce in goods produced in the United States <»■ serv- 

5 ices produced in the United States, and exported, or in 

6 the course of being exported, from the United States to 

7 any foreign nation; 

8 (2) the term "goods produced in the United 

9 States" means tanpble property manufactured, pro> 

10 duced, grown, or extracted in the United States, the 

11 cost of the imported row materials and components 

12 thereof shall not exceed 50 per centum of the sales 

13 price; 

14 (3) the term "services produced in the United 

15 States" includes, but is not limited to accounting, 

16 amusement, architectural, automatic data processing, 

17 business, communicalionB, constnictiou franchising and 

18 licensing, consulting, engineering, financial, insurance, 

19 legal, management, repair, tourism, training, and 

20 transportation services, not less than 50 per centum of 

21 the sales or billings of which is provided by United 

22 States citizens or is otherwise attributable to the 

23 United States; 

24 (4) the term "export trade services" includes, but 

25 is not limited to, consulting, international mai^et re- 
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1 search, advertising, marketing, insurattce, product re- 

2 search and design, legal assistance, transportation, in- 

3 chiding trade documentation and freight forwarding, 

4 communication and processing of foreign orders to and 

5 for exporters and foreign purchasers, warehousing, for- 

6 eign exchange, and financing, when provided in order 

7 to facilitate the export of goods or services produced in 

8 the United States; 

9 (5) the term "export trading company" means a 

10 company, whether operated for profit or as a nonprofit 

11 organization, which does business under the Uws of 

12 the United States or any State and which is organized 
IS and operated principally for the purposes of — 

14 (A) exporting goods and services produced in 

15 the United States; and 

16 (B) facilitating the exportation of goods and 

17 services produced in the United States by unaffil- 

18 iated persons by providing one or more export 

19 trade services; 

20 (6) the term "United States" means the several 

21 States of the United States, the District of Columbia, 

22 the Commonwealth of Puerto Bico, the Virgin Islands, 

23 American Samoa, Chum, the Commonwealth of the 

24 NorUiem Mariana Islands, and the Trust Territory of 

25 the Pacific Islands; 
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1 (7) the term "Secretaiy" means the Secretary of 

2 Commerce; and 

3 (8) the term "company" meana any corporation, 

4 partnership, association, or similar organization, whetb- 

5 er operated for profit or as a nonprofit organization. 

6 (b) The Secretary is authorized, by regulation, to further 

7 define such terms consistent mth this section. 

8 FUNCTIONS OF THE BBCBBTABY OF COBIHEBCE 

9 Sec. 104. The Secretary shall promote and encourage 

10 the formation and operation of export trading compames hy 

11 providing information and advice to interested persona and by 

12 facilitadng contact between producers of exportable goods 

13 and services and firms offering export trade services. 

14 OWNEBSHIP OF EXPOBT TBADINO COMPANIES BY BANKS, 

15 BANK HOLDINQ COHPANIBB, AND INTBBNATIONAL 

16 BANKING COBPOBATIONS 

17 Sec. 105. (a) For the purpose of this section — 

18 (1) the term "banking organization" means any 

19 State bank, national bank, Federal savings bank, bank- 

20 ers' bank, bank holding company. Edge Act Corpora- 

21 don, or Agreement Corporation; 

22 (2) the term "State bank" means any bank which 

23 is incorporated under the laws of any State, any terri- 

24 tory of the United States, the Commonwealth of 

25 Puerto BJco, Guam, American Samoa, the Common- 
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1 wealth of the Northern Mariami Islands, or the Vu^ 

2 Islands, or any bank (except a national bank) which is 

3 operating under the Code of Law for the District of 

4 Columbia (hereinafter referred to as a "District bank"); 

5 (3) the term "State member bank" means any 

6 State bank, including a bankers' bank, which is a 

7 member of the Federal Reserve System; 

8 (4) the term "State nonmember insured bank" 

9 means any State bank, including a bankers' bank, 

10 which is not a member of the Federal Reserve System, 

11 but the deposits of which are insured by the Federal 

12 Deposit Insurance Corporation; 

13 (5) the term "bankers' bank" means any bank in- 

14 sured by the Federal Deposit Insurance Corporation if 

15 the stock of such bank is owned exclusively by other 

16 banks (except to the extent State law requires direc- 

17 tors' qualifying shares) and if such bank is engaged ex- 

18 clusively in providing banking services for other banks 

19 and their officers, directors, or employees; 

20 (6) the term "bank holding company" has the 

21 same meaning as in the Bank Holding Company Act of 

22 1956; 

33 (7) the term "Edge Act Corporation" means a 

24 corporation organized under sectim 25(a) of the Fed- 

25 eral Reserve Act; 
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1 (8) the term "Agreement Corporation" means a 

2 corporation operating subject to section 25 of the Fed- 

3 eral Reserve Act; 

4 (9) the term "appropriate Federal banking 

5 agency" means — 

6 (A) the Compbvtler of the Currency with re- 

7 spect to a national bank or any District bank; 

6 (B) the Board of Governors of the Federal 

9 Beserve System with respect to a State member 

10 bank, bank holding company, Edge Act Corpora- 

11 tion, or Agreement Corporation; 

12 {C) the Federal Deposit Insurance Corpora- 
is tion with respect to a State nonmember insured 

14 bank except a District bank; and 

15 (D) the Federal Home Loan Bank Board 

16 with respect to a Federal savings bank. 

17 In any situation where the banking organieation hold- 

18 ing or making an investment in an export trading com- 

19 pany is a subsidiary of another banking organization 

20 which is subject to the jurisdictbn of another agency, 

21 and some form of agency approval or notification is re- 

22 quired, such approval or notification need only be ob- 

23 tained from or made to, as the case may be, the apivo- 

24 priate Federal banking agency for the banking organi- 



d by Google 



133 

9 

1 zaUon making or holding the investment in the export 

2 trading company; 

3 (10) the term "capital and surplus" means pud in 

4 and unimptured capital and surplus, and includes un- 

5 divided profits; 

6 (11) an "affiliate" of a banking organization or 

7 export trading company is a person who controls, is 

8 controlled by, or ia under common control with such 

9 banking organization or export trading company; 

10 (12) the terms "control" and "subsidiary" shall 

11 have the same meanings assigned to those terms in 

12 section 2 of the Bank Holding Company Act of 1956, 

13 and the terms "controlled" and "controlling" shall be 

14 construed consistently witii the term "control" as de- 

15 fined in section 2 of the Bank Holding Company Act of 

16 1956; and 

17 (13) for the purposes of this section, the term 

18 "export trading company" means a company which 

19 does business under the laws of the United States or 

20 any State and which is exclusively engaged in activi- 

21 ties related to international trade, whether operated for 

22 profit or as a nonprofit organization: Provided, how- 

23 ever, That any such company must also either meet 

24 the definition of export trading company in section 

25 103(a)(5) of this Act, or be organized and operated 
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1 principally for the purpose of providing export trade 

2 services, as defined in section 103(aK4) of this Act: 

3 Provided further, That any such company, for purposes 

4 of this section, (A) may engage in or hold shares of a 

5 company engaged in the business of underwriting, sell- 

6 ing, or distributing securities in the United States only 

7 to the extent that its bankmg organization investor 

8 may do so under apphcable Federal and State banking 

9 law and regulations, and (B) may not engage in manu- 

10 facturing or agricultural production activities. 

11 (bKD Notwithstanding any prohibition, restriction, Umi- 
13 tation, condition, or requirement of any law applicable only 

13 to banking organizations, a banking organization, subject t« 

14 the limitations of subsection (c) and the procedures of this 

15 subsection, may invest directly and indirectly in the aggre- 

16 gate, up to 5 per centum of its consolidated capital and sur- 

17 plus (25 per centum m the case of an Edge Act Corporation 

18 or Agreement Corporation not engaged in banking) in the 

19 votmg stock or other evidences of ownership of one or more 

20 export trading companies. A banking organization may — 

21 (A) invest up to an aggregate amount of 

22 $10,000,000 in one or more export trading companies 

23 without the prior approval of the appropriate Federal 

24 banking agency, if such investment does not cause an 
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1 export trailing company to become a subsidiary of die 

2 investing banking organization; and 

3 (B) make investments in excess of an aggregate 

4 amount of $10,000,000 in one or more export trading 

5 companies, or make any investment or take any other 

6 action which causes an export trading company to 

7 become a subsidiary of the investing banking organiza- 

8 tion of which will cause more than 50 per centum of 

9 the voting stock of an export trading company to be 

10 owned or controlled by banking organizations, only 

11 with the prior approval of the appropriate Federal 

12 banking agency. 

13 Any banking organization which makes an investment under 

14 authority of clause (A) of the preceding sentence shall 

15 promptly notify the appropriate Federal banking agency of 

16 such investment and shall file such reports on such invest- 

17 ment as such agency may require. If, after receipt of any 

18 such notification, the appropriate Federal banking agency de- 

19 termines, after notice and opportunity for bearing, that the 

20 export trading company is a subsidiary of the investing bank- 

21 ing organization, it shall have authority to disapprove the 

22 investment or impose conditions on such investment under 

23 authority of subsection (d). In furtherance of such authority, 

24 the appropriate Federal hanking agency may require divesti- 

25 ture of any voting stock or other evidences of ownership pre- 
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1 viously acquired, and may impose conditions necessuy for 

2 the termination of any controlling relationship. 

3 (2) If a banking: organization proposes to make any in- 

4 vestment or engage in any activity included within the fol- 

5 lowing two subparagraphs, it must give the appropriate Fed- 

6 eral banking agency ninety days prior written notice before it 

7 makea such investment or engages in such activity: 

8 (A) any additional investment in an export trading 

9 company subsidiary; or 

10 (B) the engagement by any export trading 

11 company subsidiary in any line of activity, including 

12 specifically the taking of title to goods, wares, mer- 

13 chandise, or commodities, if such activity was not dis- 

14 closed in any prior application for approval. 

15 During the notification period provided under this paragraph, 

16 the appropriate Federal banking agency may, by written 

17 notice, disapprove the proposed investment or activity or 

18 impose conditions on such investment or activity under au- 

19 thority of subsection {d). An additional investment or activity 

20 covered by this paragraph may be made or engaged in, as the 

21 case may be, prior to the expiration of the notification period 

22 if the appropriate Federal banking agency issues writt«n 

23 notice of its intent not to disapprove. 

24 (3) In the event of the ffulure of the appropriate Federal 

25 banking agency to act on any application for approval under 
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1 parai^ftph (1)(B) of this Bubaection within a, period of one 

2 hundred and twenty days, which period begins on the date 

3 the application has been accepted for processing by the ap- 

4 propriate Federal banking agency, the appUcation shall be 

5 deemed to have been granted. In the event of the fulure of 

6 the appropriate Federal banking agency either to disapprove 

7 or to impose conditions on any investment or activity subject 

8 to the prior notification requirements of paragraph (2) of this 

9 subsection within the sixty-day period provided therein, such 

10 period beginning on the date the notification has been re- 

11 ceived by the appropriate Federal banking agency, such in- 

12 vestment or activity may be made or engaged in, as the case 

13 may be, any time after the expiration of such period. 

14 (c) The following. Umitations apply to export trading 

15 companies and the investments in such companies by banking 

16 organizations: 

17 (1) The name of any export trading company shall 

18 not be similar in any respect to that of a banking orga- 

19 nization that owns any of its voting stock or other evi- 

20 dences of ownership. 

21 (2) The total historical cost of the direct and indi- 

22 rect investments by a banking organization in an 

23 export trading company combined with extensions of 

24 credit by the banking organization and its direct and 

25 indirect subsidiaries to such export trading company 
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1 shall not exceed 10 per centum of the banking organi- 

2 z&tion's capital and surplus. 

3 (3) A banking organization that owns any voting 

4 stock or other evidences of ownership of an export 

5 trading company shall terminate its ownership of such 

6 stock if the export trading company takes positions in 

7 commodities or commodities contracts, in securities, or 

8 in foreign exchange, other than as may be necessary in 

9 the course of its business operations. 

10 (4) No bankmg organization holding voting stock 

11 or other evidences of ownership of any export trading 

12 company may extend credit or cause any affiliate to 

13 extend credit to any export trading company or to cus- 

14 tomers of such company on terms more favorable than 

15 those afforded similar borrowers in similar circum- 

16 stances, and such extension of credit shall not involve 

17 more than the normal risk of repayment or present 

18 other unfavorable features. 

19 (d)(1) In the case of every application under subsection 

20 (b)(1)(B) of this section, the appropriate Federal banking 

21 agency shall take into consideration the financial and num- 

22 agerial resources, competitive situation, and future prospects 

23 of the banking organization and export trading company con- 

24 cemed, and the benefits of the proposal to United States 

25 business, industrial, and agricultural concerns (with special 
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1 emphasis on amaU, medium-size and minority concerns), imd 

2 to improving United States competitiveness in world mar- 

3 kets. The appropriate Federal banking agency may not ap- 

4 prove any investment for which an appUcation has been filed 

5 mider subsection {b)(lXB) if it folds that the export benefits of 

6 such proposal are outweighed in the public interest by any 

7 adverse Hnancial, managerial, competitive, or other bimking 

8 factors associated with the particular investment. Any disap- 

9 proval order issued under this section must contain a state- 

10 ment of the reasons foi' disapproval. 

11 (2) In approving any application submitted under sub- 

12 section (b)(1)(B), the appropriate Federal banking agency 

13 may impose such conditions which, under the circumstances 

14 of such case, it may deem necessary (A) to hmit a banking 

15 organization's GnanciaJ exposure to an export trading com- 

16 pany, or (B) to prevent possible conflicts of interest or unsafe 

17 or unsound banking practices. With respect to the taking of 

18 tiUe to goods, wares, merchandise, or commodities by any 

19 export trading company subsidiary of a banking organization, 

20 the appropriate Federal banking agencies may, by order, reg- 

21 ulation, or guidelines, establish standards designed to ensure 

22 against any unsafe or imsound practices that could adversely 

23 affect a controlling banking organization investor. In particu- 

24 lar, the appropriate Federal banking agencies may establish 

25 inventory-to-capital ratios, based on the capital of the export 
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1 trading company subsidiai^, for those circumatanfies in which 

2 the export trading company subsidiary may bear a market 

3 risk on inventory held. 

4 (3) In determining whether to impose any condition 

5 under the preceding paragraph (2), or in imposing such condi- 

6 tioD, the appropriate Federal banking agency must ^ve due 

7 consideration to die size of the banking organization and 

8 export trading company involved, the degree of investment 

9 and other support to be provided by the banking organization 

10 to the export trading company, and the identity, character, 

11 and Bnancial strength of any other investors in the export 

12 trading company. The appropriate Federal banking agency 
IS shall not impose any conditions or get standards for tiie 

14 taking of title which unnecessarily disadvantage, restrict or 

15 limit export trading companies in competing in world markets 

16 or in achieving the purposes of section 102 of this Act. In 

17 particular, in setting standards for the taking of title under 

18 the preceding paragraph (2), the appropriate Federal banking 

19 agencies shall give special weight to the need to take title in 

20 certain kinds of trade transactions, such as international 

21 barter transactions. 

22 (4) Notwithstuiding any other provision of this Act, the 

23 appropriate Federal banking agency may, whenever it has 

24 reasonable cause to believe that the ownership or control of 

25 any investment in an export trading company constitutes a 
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1 serious risk to the fmaucial safety, soundness, or stability of 

2 the banking organization and is inconsistent with sound bank- 

3 ing principles or with the purposes of this Act or with the 

4 Financial Institutions Supervisory Act of 1966, order the 

5 banking organization, after due notice and opportunity for 

6 hearing, to terminate (within one hundred and twenty days or 

7 such longer period as die Board may direct in unusual cir- 

8 cumstaaces) its investment in the export trading company. 

9 (5) On or before two years after enactment of this Act, 

10 the appropriate Federal banking agencies shall jointly report 

11 to the Committee on Banking, Housing, and Urban Affairs of 

12 the Senate and the Committee on Banking, Finance and 

13 Urban Affairs of the House of Representatives their recom- 

14 mendations with respect to the implementation of this sec- 

15 tion, their recommendations on any changes in United States 

16 law to facilitate the financing of United States exports, espe- 

17 cially by smalt, medium-size and minority business concerns, 

18 and their recommendations on the effects of ownership of 

19 United States banks by foreign banking organizations afGli- 
30 ated with trading companies doing business in the United 

21 States. 

22 (eHl) Any party aggrieved by an order of an appropriate 

23 Federal banking agency imder this section may obtain a 

24 review of such order in ihe United States court of appeals 

25 within any circuit wherein such organization has its principal 
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1 place of business, or in the court of appeals for the District of 

2 Columbia Circuit, by filing a notice of appeal in such court 

3 within thirty days from the date of such order, and simulta- 

4 neously sending a copy of such notice by registered or certi- 

5 fied mail to the appropriate Federal banking agency. The 

6 appropriate Federal banking agency shall promptly certify 

7 and file in such court the record upon which the order was 

8 based. The court shall set aside any order found to be (A) 

9 arbitnuy, capricious, an abuse of discretion, or otherwise not 

10 in accordance with law; (B) contrary to constitutional right, 

11 power, privilege or immunity; or, (C) in excess of statutory 

12 jurisdiction, authority, or limitations, or short of statutory 

13 right; or (D) without observance of procedure required by 

14 law. Except for violations of subsection (bK3} of this section, 

15 the court shall remand for further consideration by the appro- 

16 priate Federal banking agency any order set aside solely for 

17 procedural errors and may remand for further consideration 

18 by the appropriate Federal banking agency any order set 

19 aside for substantive errors. Upon remand, the appropriate 

20 Federal bankmg agency shall have no more than sixty days 

21 from date of issuance of the court's order to cure any prooe- 

22 dura] error or reconsider it^ prior order. If the agency ffuls to 

23 act within this period, the application or other matter subject 

24 to review shall be deemed to have been granted as a matter 

25 of law. 
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1 (fKI) The appropriate Federal bankiiig a^iunes are au- 

2 thorized and empowered to issue such rules, regulations, and 

3 orders, to require such reports, to delegate such functions, 

4 and to conduct such examinations of subsidiary export trad- 

5 ing companies, as each of them may deem necessary in order 

6 to perform their respective duties and fimctiong under this 

7 section and to administer and carry out the provisions and 

8 purposes of this section and prevent evasions thereof. 

9 (2) In addition to any powers, remedies, or sanctions 

10 otherwise provided by law, compUance with the requirements 

1 1 imposed under this section may be enforced under section 8 

12 of the Federal Deposit Insurance Act by any appropriate 

13 Federal banking agency deHned in that Act. 

14 (g) Nothing in this section shall at any time prevent any 

15 State from adopting a law prohibiting banks chartered under 

16 the laws of such State from investing in export trading com- 

17 panics or applying conditions, limitations, or restrictions on 

18 investments by banks chartered under the laws of such State 

19 in export trading companies in addition to any conditions, 

20 hmitations, or restrictions provided under this section. 

21 INITIAL INVESTMENTS AND OPEBATINO EXPENSES 

22 Sec. 106. (a) The Economic Development Administra- 

23 tion uid the Small Business Administration are directed, in 

24 their consideration of applications by export trading compa* 

25 nies for loans and guarantees, and operating grants to non- 
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1 profit organiz&tioiis, including applicationB to make new in- 

2 vestments related to the export of goods or services produced 

3 in the United States and to meet operating expenses, to give 

4 special weight to export^related benefits, including opening 

5 new markets for United States goods and services abroad and 

6 encouraging the involvement of small, medium-size and mi- 

7 uority businesses or agricultural concerns in tiie export 

8 maiket. 

9 (b) There are authorized to be appropriated as necessary 

10 to meet the purposes of this section, $20,000,000 for each 

11 fiscal year, 1981, 1982, 1983, 1984, and 1985. Amounts 

12 appropriated pursuant tA the authority of this subsection shall 

13 be in addition to amounts appropriated under the authority of 

14 other Acts. 

15 0UABAMTBB8 FOB BXPOBT ACCOUNTS BBCEITABLB AND 

16 INVENTOBT 

17 Sec 107. The Export-Import Bank of the United 

18 States is authorized and directed to estabtish a program to 

19 provide guarantees for loans extended by financial institu- 

20 tions or other private creditors to export trading companies 

21 as defined in section 103(5) of this Act, or to other exporters, 

22 when such loans are secured by export accounts receivable or 

23 inventories of exportable goods, and when in the judgment of 

24 the Board of Directors — 
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1 (1) the private credit market is not providing ade- 

2 quate financing to enable otherwise creditworthy 

3 export trading companies or extorters to cooguminate 

4 export tramactiong; and 

5 (2) such guarantees would facilitate expansion of 

6 exports which would not otherwise occur. 

7 The Board of IMrectors shall attempt to insure that a major 

8 share of any loan guarantees ultimately serves to promote 

9 exports from small, medium-size and minority businesses or 

10 agricultural concerns. Guarantees provided under the author- 

11 ity of this section shall be subject to limitations contained in 

12 annual appropriations Acts. 

13 TITLE n— EXPORT TRADE ASSOCIATIONS 

14 8H0BT TITLE 

15 Sec. 201. This title may be cited as the "Ei^rt Trade 

16 Association Act of 1981". 

17 FINDINOS; DBCLABATION OF PTTBPOBE 

18 Sbc. 202. (a) Fimdinob.— The Congress finds and de- 

19 dares that — 

20 (1) the exports of the American economy are re- 

21 sponsible for creating and maintuning one out of every 

22 nine miunifacturing jobs in the United States and for 

23 generating |1 out of eveiy $7 of totiU United States 

24 goods produced; 



d by Google 



146 

22 

1 (2) exports will play an even larger role in the 

2 United States economy in tlie future in the face of 

3 severe competition from foreign government-owned and 

4 subsidized commeroial entities; 

5 (3) between 1968 and 1877 the United States 

6 share of total world exports fell from 19 per centum to 

7 13 per centum; 

8 (4) trade deficits contribute to the decline of the 

9 doUar on international currency markets, fueling infla- 

10 Uon at home; 

1 1 (5) service-related industries are vital to the weU- 

12 being of the American economy inasmuch as they 

13 create jobs for seven out of every ten Americans, pro- 

14 vide 65 per centum of the Nation's gross national 

15 product, and represent a small but rapidly rising per- 

16 centage of United States international trade; 

17 (6) small and medium-sized firms are prime bene- 

18 ficiaries of joint exporting, through pooling of technical 

19 expertise, help in achieving economies of scale, and aB- 

20 sistance in competing effectively in foreign markets; 

21 and 

22 (7) die Department of Commerce has as one of ite 

23 responsibilities the development and promotion of 

24 United States exports. 
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1 (b) PuBPOSE. — It is the purpose of thia Act to encour- 

2 age American exports by establishing an office within the 

3 Department of Commerce to encourage and promote the for- 
i matioD of export trade associations tiirougb the Webb- 

5 Pomerene Act, by making the provisions of that Act explic- 

6 itly applicable to the exportation of services, and by transfer- 

7 ring the responsibility for administering that Act from the 

8 Federal Trade Commission to the Secretary of Commerce. 

9 DEFDnTIONS 

10 Sec. 203. The Webb-Pomerene Act (15 U.S.C. 61-66) 

11 is amended by striking out Ae first section (15 U.S.C. 61) 

12 and inserting in lieu thereof the foUowing: 

13 ■'SECTION 1. DEFINrnONS. 

14 "As used in this Act — 

15 "(1) ExpoBT TBADE. — The term 'export trade' 

16 means trade or commerce in goods, wares, merchan- 

17 dise, or services exported, or in the course of being ex- 

18 ported from the United States or any territory thereof 

19 to any foreign nation. 

20 "(2) Sbbvice. — The term 'service' means intangi- 

21 ble economic output, including, but not limited to — 

22 "(A) business, repwr, and amasement 
28 services; 

24 "(B) management, legal, engineering, uxihi- 

35 tectural, and other professional services; and 
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1 "(C) financial, insurance, transportation, and 

2 oominunication services. 

3 "(3) BxpOBT TRADE AcnviTiES. — The term 

4 'export trade activities' means activities or a^eements 

5 in the course of ei^rt trade. 

8 "(4) Ubthodb of opbeation.— The term 

7 'methods of operation' means the methods by which an 

8 association or export trading company conducts or pro- 

9 poses to conduct export trade. 

10 "(5) Tbadb withih the ukitbd statbb. — The 

1 1 term 'trade within the United States' whenever used in 

12 this Act means trade or commerce am<Hig the several 

13 States or in any territory of the United States, or in 

14 the District of Columbia, or between any such territory 

15 and another, or between any such territory or territo- 

16 ries and any State or States or the District of Colum- 

17 bia, or between the District of Columbia and any State 

18 or States. 

19 "(6) Association. — The term 'association' 

20 means any comtrination, by contract or other arrange- 

21 ment, of persons who are citizens of the United States, 

22 partnerships which are created under and exist pursu- 

23 ant to the laws of any State or of the United States, or 

24 corporations, whether operated for profit or organized 
26 as nmipn^t corporatioiu, which are created under and 
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1 exist pursuant to the laws of any State or of the 

2 United States. 

3 "(7) EzpOBT TBADiNO COMPANY.— The term 

4 'export trading company' means an export trading 

5 company as defined in section 103(5) of the Export 

6 Trading Company Act of 1980. 

7 "(8) Antitbubt laws. — The term 'antitrust 

8 laws' means the antitrust laws deGned in the first sec- 

9 tion of the Clayton Act (15 U.S.C. 13), sections 5 and 

10 6 of the Federal Trade Commisaion Act (15 U.S.C. 

11 45, 46), and any State antitrust or unfair competition 

12 law. 

13 "(9) Secbetabt. — The term 'Secretary' means 

14 the Secretary of Commerce. 

15 "(10) Attobnbt gbnebal. — The term 'Attorney 

16 Oener&l' means the Attorney General of the United 

17 States. 

18 "(11) COMMISSIOH. — The term 'Commission' 

19 means the Federal Trade Commission.". 

20 ANTITBD8T EXEMPTION 

21 Sec. 204. The Webb-Fomerene Act (15 U.S.C. 61-66) 

22 is amended by striking out section 2 (15 U.S.C. 62) and 
28 inserting in lieu thereof the following: 
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1 "SBC. 2. EXEMPTION FROM ANnTRUST LAWS. 

2 "(a) Eligibility. — The export trade, export trade 

3 activities, and methods of operation of any association, en- 

4 tered into for the sole purpose of engaging in export trade, 

5 and engaged in or proposed to be engaged in such export 

6 trade, and the export trade, export trade activities and metfa- 

7 ods of operation of any export trading company, that — 

8 "(1) serve to preserve or promote export trade; 

9 "(2) result in neither a substantial lessening of 

10 competition or restraint of trade within the United 

1 1 States nor a substantial restramt of the export trade of 

12 any competitor of such association or export trading 

13 company; 

14 "(3) do not unreasonably enhtmce, stabilize, or 

15 depress prices within the United States of the goods, 

16 wares, merchandise, or services of the class exported 

17 by such association or export trading company; 

18 "(4) do not constitute unfair methods of competi- 

19 tion against competitors engaged in the export trade of 

20 goods, wares, merchandise, or services of the class ex- 

21 port«d by such association or export trading company; 

22 "(5) do not include any act which results, or may 

23 reasonably be expected to result, in the sale for con- 

24 sumption or resale within the United States of the 

25 goods, wares, merchandise, or services exported by the 
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1 ftsaociation or export trading company or its members; 

2 and 

3 "(6) do not constitute trade or commerce in the 

4 licensing of patents, technology, trademarks, or know- 

5 how, except as incidental to the sale of the goods, 

6 wares, merchandise, or services exported by the associ- 

7 ation or export trading company or its members 

8 shall, when certified according to the procedures set forth in 

9 this Act, be eligible for the exemption provided in subsection 

10 (b). 

11 "(b) ExEUPTiON. — An association or an export trading 

12 company and its members are exempt from the operation of 

13 the antitrust laws with respect to their export trade, export 

14 trade activities and methods of operation that are specified in 

15 a certificate issued according to the procedures set forth in 

16 this Act, carried out in conformity with the provisions, terms, 

17 and conditions prescribed in such certificate and engaged in 

18 during the period in which such certificate is in effect. The 

19 subsequent revocation or invalidation in whole or in part of 

20 such certificate shall not render an association or its members 

21 or an export trading company or its members, Uable under 

22 the antitrust laws for such export trade, export trade activi- 

23 ties, or metiiods of operation engaged in during such period. 

24 "(c) DlBAOBBEUENT OF AtTOBNET GeNBBAL OB 

25 COHHISSION. — Whenever, pursuant to section 4(b)(1) of tiiis 
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1 Act, the Attorney General or Commission has formally 

2 advised the Secretary of disa^eement with his determination 

3 to issue a proposed certificate, and the Secretary has none- 

4 tbeless issued such proposed certificate or an amended certifi- 

5 cate, the exemption provided by this section shall not be 

6 effective until thirty days after the issuance of such 

7 certificate.". 

8 AMBNDlfENT OP SECTION 3 

9 Sec. 205. (a) Confobming Chanobb in Sttlb. — The 

10 Webb-Pomerene Act (15 U.S.C. 61-66) is wnended— 

11 (1) by inserting immediately before section 3 (15 

12 U.S.C. 63) the following: 

13 "SEC 3. OWNERSHIP INTEREST IN OTHER TRADE J^SOCI- 

14 ATIONS PERMITTED.", 

16 (2) by striking out "Sec. 3. That nothing" in seo- 

16 tion 3 and inserting in lieu thereof "Nothing". 

17 administration: enforcement: reports 

18 Sec. 206. (a) In General.— The Webb-Pomerene Act 

19 (15 U.S.C. 61-66) is amended by striking out sections 4 and 

20 5 (15 U.S.C. 64 and 65) and inserting in lieu thereof the 

21 following sections: 

22 -SEC 4. CERTinCATlON. 

23 "(a) Fbocbdube for Application. — Any associ- 

24 adon, or export trading company seeking certification under 
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1 ^8 Act shall file with the Secretaiy a written application for 

2 certification setting fortii the following: 

3 "(1) The name of the association or export trad- 

4 ing compuiy. 

5 "(2) The location of all of the offices or places of 

6 husicess of the association or export trading company 

7 in the United States and abroad. 

8 "(3) The names and addresses of all of the offi- 

9 cers, stockholders, and members of the association or 

10 export trading company. 

11 "(4) A copy of the certificate or articles of incor- 

12 poratioD and bylaws, if the association or export trad- 

13 ing company is a corporation; or a copy of the articles, 

14 partnership, joint venture, or other agreement or con- 

15 tract under which the association or export trading 

16 company conducts or proposes to conduct its export 

17 trade activities, or contract of association, if the associ- 

18 ation or export trading company is unincorporated. 

19 "(5) A description of the goods, wares, merchan- 

20 dise, or services which the association or export trad- 

21 ing c<mipany or their memUers export or propose to 

22 export. 

23 "(6) A description of ttie domestic and intema- 

24 tional conditions, circumstances, and factors which 

25 show Uiat the association or export fading company 
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1 and its activities will serve a specified need in promote 

2 ing the export trade of the described goods, wares, 

3 merchandise, or services. 

4 "(7) The export trade activities in which the asso- 

5 elation or export trading company intends to engage 

6 and the methods by which the association or export 

7 trading company conducts or proposes to conduct 

8 export trade in the described goods, wares, merchan- 

9 dise, or services, including, but not limited to, any 

10 agreements to sell exclusively to or through the associ- 

11 atJon or export trading company, any agreements with 

12 foreign persons who may act as joint selling agents, 

13 any agreements to acquire a foreign selling agent, any 

14 agreements for pooling tangible or intangible property 

15 or resources, or any territorial, price-maintenance, 

16 membership, or other restrictions to be imposed upon 

17 members of the association or export trading company. 

18 "(8) The names of all countries where export 

19 trade in the described goods, wares, merchandise, or 

20 services is conducted or proposed to be conducted by 

21 or through the association or export trading company. 

22 "(9) Any other information which the Secretary 

23 may request concerning the organization, operation, 

24 management, or finances of the association or export 

25 trading company; Uie relation of the association ot 
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1 export trading company to other associations, corpora- 

2 ttons, partnerships, and individuals; and competition or 

3 potential competition, and effects of the association or 

4 export trading company thereon. The Secretary may 

5 request such information as part of an initial applica- 

6 tion or as a necessary supplement thereto. The Secre- 

7 tary may not request information under this paragraph 

8 which is not reasonahly available to the person making 

9 application or which is not necessary for certification of 

10 the prospective association or export trading company. 

1 1 "(b) Issuance op Cebtificate. — 

12 "(1) Ninety-day pbbiod.— The Secretary shall 

13 issue a certificate to an association or export trading 

14 company within ninety days after receiving the applica- 

15 tion for certification or necessary supplement thereto if 

16 the Secretuy, after consultation with the Attorney 

17 General and Commission, determines that the associ- 

18 ation and, its export trade, export trade activities and 

19 methods of operation, or export trading company, and 

20 its export trade, export trade activities and methods of 

21 operation meet the requirements of section 2 of this 

22 Act and will serve a specified need in promoting the 

23 export trade of the goods, wares, merchandise, or serv- 

24 ices described in the appUcation for certification. The 

25 certificate shall specify the permissible export trade. 
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1 export trade activities and methods of operation of the 

2 association or export trading company and shall include 

3 any terms and conditions the Secretary deems neces- 

4 sary to comply with the requirements of section 2 of 

5 this Act. The Secretary shall deUver to the Attorney 

6 General and the Commission a copy of any certificate 

7 that he proposes to issue. The Attorney GenefaT or 

8 Commission may, within fifteen days thereafter, give 

9 written notice to the Secretary of an intent to offer 

10 advice on the determinadon. The Attorney General or 

11 Commission may, after giving such written notice and 

12 within forty-five days of the time the Secretary has de- 

13 livered a copy of a proposed certificate, formally advise 

14 the Secretary and tlie petitioning association or export 

15 trading company of disagreement with the Secretaiy's 

16 ' determination. The Secretary shall not issue any certif- 

17 icate prior to the expiration of such forty-five-day 

18 period unless he has (A) received no notice of intent to 

19 offer advice by the Attorney General or the Commis- 

20 sion within fifteen days after delivering a copy of a 

21 proposed certificate, or (B) received any noticed formal 

22 advice of disagreement or written confinnation that no 

23 formal disagreement will be transmitted from the At- 

24 tomey General and the Commission. After the forty- 

25 five-day period or, if no notice of intent to offer advice 
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1 has been given, after the fifteen-day period, the Seore- 

2 taiy shall either issue the proposed certificate, issue an 

3 amended certificate, or deny the application. Upon 

4 agreement of the applicant, tlie Secretary may delay 

5 taking action for not more than thirty additional days 

6 after the forty-five-day period. Before offering advice 

7 on a proposed certification, the Attorney General and 

8 Commission shall consult in an effort to avoid, wher- 

9 ever possible, having both agencies offer advice on any 
10 appUcation. 

U "(2) Expedited cbbtipication. — In those in- 

12 stances where the temporary nature of the export trade 

13 activities, deadlinea for bidding on contracts or filling 

14 orders, or any other circumstances beyond the control 

15 of the association or export trading company which 

16 have a significant impact on its export trade, make the 

17 90-day period for application approval described in 

18 paragraph (1) of this subsection, or an amended appli- 

19 cation approval as provided in subsection (c) of this 

20 section, impractical for the association or export trad- 

21 ing company seeking certification, such association or 

22 export trading company may request and may receive 

23 expedited action on its application for certification. 

24 "(3) Automatic cbbtipication fob existing 

25 ASSOCIATIONS. — Any association registered with the 
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1 Federal Trade Commission under this Act as of April 

2 3, 1980, may file with the Secretary an application for 

3 automatic certification of any export trade, export 

4 trade activities, and methods of operation in which it 

5 was engaged prior to enactment of the Export Trade 

6 Association Act of 1980. Any such application must he 

7 filed within 180 days after the date of enactment of 

8 such Act and shall be acted upon hy the Secretary in 

9 accordance with the procedures provided hy this sec- 

10 tion. The Secretary shall issue to the association a cer- 

11 tificate specifying the permissible export trade, export 

12 trade activities, and methods of operation that he de- 

13 termines are shown by the application (including any 

14 necessary supplement thereto), on its iace, to be eligi- 

15 ble for certification under this Act, and including any 

16 terms and conditions the Secretary deems necessary to 

17 comply with the requirements of section 2(a) of this 

18 Act, unless the Secretary possesses information clearly 

19 indicating that the requirements of section 2(a) are not 

20 met. 

21 "(4) Appeal of detbemination. — If the Secre- 

22 tary determines not to issue a certificate to an associ- 

23 ation or export trading company which has submitted 

24 an application or an amended application for certifica- 

25 tion, then he shall — 
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1 "(A) notify the association or export trading 

2 company of his determination and the reasons for 

3 his determination, and 

4 "(B) upon request made by the association or 

5 export trading company afford it an opportunity 

6 for a bearing with respect to that determination in 

7 accordance with section 557 of title 5, United 

8 States Code. 

9 "(c) Material Changes in Cibcumstancbs; 
10 Amendment of Cebtificate. — Whenever there is a ma- 
ll terial change in the membership, export trade, export trade 

12 activities, or methods of operation, of an association or export 

13 trading company then it shall report such change to the Sec- 

14 retary and may apply to the Secretary for an amendment of 

15 its certificate. Any apphcation for an amendment to a certifi- 

16 cate shall set forth the requested amendment of the certifi- 

17 c&te and the reasons for the requested amendment. Any re- 

18 quest for the amendment of a certificate shall be treated in 

19 the same manner as an original application for a certiflcat«. 

20 If the request is filed within thirty days after a material 

21 change which requires the amendment, and if the requested 

22 amendment is approved, then there shall be no interruption in 

23 the period for which the certificate is in effect. 

24 "(d) Amendment ob Revocation op Cebtificate 

25 BY Secbetaby. — After notifying the association or export 
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1 trading company involved and after an opportunity for hear- 

2 iag pursuant to section 554 of title 5, United States Code, 

3 the Secretary, on his own initiative — 

4 "(1) may require that the organization or oper- 

5 ation of the association or export trading company be 

6 modiGed to correspond with its certification, or 

7 "(2) shall, upon a determination that the export 

8 trade, export trade activities or methods of operation of 

9 the association or export trading company no longer 
10 meet the requirements of section 2 of this Act, revoke 
It the certificate or make such amendments as may be 

12 necessary to satisfy the requirements of such section. 

13 "(e) Action fob iNVALroATioN of Cbbtificatb by 

14 Attobney Qeneeal ob Comhission. — 

15 "(1) The Attorney General or the Conunission 

16 may bring an action agauist an association or export 

17 trading company or its members to invalidate, in whole 

18 or in part, its certificate on the ground that the export 

19 trade, export trade activities or methods of operation of 

20 the association or export trading company fail or have 

21 ffuled to meet the requirements of section 2 of this Act. 

22 Except in the case of an action brought during the 

23 period before an antitrust exemption becomes effective, 

24 as provided for in section 2(c), the Attorney General or 

25 Commission shall notify any association or export trad- 
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ing compan; or member thereof, against which it in- 
tends to bring an action for invalidation, thirty days in 
advance, as to its intent to file an action under this 
subsection. The district court shall consider any issues 
presented in any such action de novo and if it finds 
that the requirements of section 2 are not met, it shall 
issue an order declaring the certificate invalid or any 
other order necessary to effectuate the purposes of this 
Act and the requirements of section 3. 

"(2) Any action brought under this subsection 
shall be considered an action described in section 1337 
of title 28, United States Code. Pending any such 
action which was brought diuing the period any ex- 
emption is held in abeyance pursuant to section 2(c) of 
this Act, the court may make such temporary restrain- 
ing order or prohibition as shall be deemed just in the 



18 "(3) No person other than the Attorney General 

19 or Commission shall have standing to bring an action 

20 agtunst an association or export trading company or 

21 their respective members for failure of the association 

22 or export trading company or their respective export 

23 trade, export trade activities or methods of operation to 

24 meet the eligibility requirements of section 2 of this 

25 Act. 
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1 "(f) CoBiPLiANCB With Othee Laws. — Each associ- 

2 ation and each export trading company and any subsidiary 

3 thereof shall comply with United States export control laws 

4 pertfuning to the export or transshipment of any goods on the 

5 Commodity Control List to controlled countries. Such laws 

6 shall be complied with before actual shipment. 

7 "SEC. 5. GUIDELINES. 

8 "(a) Initial Pboposbd Guidelines. — Within ninety 

9 days after the enactment of the Export Trade Association 

10 Act of 1980, the Secretary, after consultation with the Attor- 

11 ney General, and the Commission shall publish proposed 

12 guidelines for purposes of determining whether export trade, 

13 export trade activities and methods of operation of an associ- 

14 ation or export trading company will meet the requirements 

15 of section 2 of this Act. 

16 "(b) Public Comment Pebiod. — Following publica- 

17 tion of the proposed guidelines, and an; proposed revision of 

18 guidelines, interested parties shall have thirty days to com- 

19 ment on the proposed guidelines. The Secretary shall review 

20 the comments and, after consultation with the Attorney Gen- 

21 eral, and Commission, publish final guidelines within thirty 

22 days after the last day on which comments may be made 

23 under the preceding sentence. 

24 "(c) Pebiodic Revision. — After pubUcation of the 

25 final guidelines, the Secretary shall periodically review the 
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1 guidelines and, after consultatiDn with the Attorney General, 

2 and the Conunission, propose revisions as needed. 

3 "(d) Application op Administbativb Pbocedube 

4 Act. — The promulgation of guidelines under this section 

5 shall not be considered rulemaking for purposes of subchapter 

6 n of chapter 5 of title 5, United States Code, and section 

7 553 of such title shall not apply to their promulgation. 

8 "SEC. S. ANNUAL REPORTS. 

& "Every certified association or export trading company 

10 shall submit to the Secretary an annual report, in such form 

11 and at such time as he may require, which report updates 

12 where necessary the information described by section 4(a) of 

13 this Act. 

14 "SEC T. OFHCE OF EXPORT TRADE IN DEPARTMENT OF 

15 COMMERCE. 

16 "The Secretary shall estabhsh within the Department of 

17 Commerce an ofBce to promote and encourage to the great- 

18 est extent feasible the formation of export trade associations 

19 and export trading companies through the use of provisions of 

20 this Act in a manner consistent with this Act. The Office of 

21 Export Trade in the Department of Commerce shall report to 

22 the congressional committees of appropriate jurisdiction on 

23 an annual basis, all East-West trade transactions requiring 

24 validated hcenses, and any other relevant information on the 
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1 role of United States export trading companies or subsidiaries 

2 thereof in East- West trade. 

3 "SEC 8. TEMPORARY AMTntUST EXEMPTION FOR EXISTING 

4 ASSOCIATIONS. 

5 "(a) Elioibilitt. — To be eligible for the antitrust ez- 

6 emption provided b; this section, an associadon must have 

7 been registered with the Federal Trade Commission under 

8 this Act on April 3, 1980. 

9 "(b) Duration. — The antitrust exemption provided by 

10 this section shall extend only to the existence of an eligible 

11 association, and to agreements made and acts done by such 

12 association, prior to one hundred and eighty days after the 

13 date of enactment of the Export Trade Association Act of 

14 1980, or, in the event that an eligible association files an 

15 application for certification pursuant to section 4 of this Act 

16 during such one hundred and eighty days, prior to the Secre- 

17 tary's determination on such appUcation becoming final. 

16 "(c) ExEBiPTiON. — Subject to the limitations in subsec- 

19 tions (tH and (b), nothing contained in sections 1 to 7 of the 

20 Sherman Act shall be construed as declaring to be illegal an 

21 association entered into for the sole purpose of engaging in 

22 eqiort trade and actually engaged solely in such export 

23 trade, or an agreement made or act done in the course of 

24 export trade by such association, provided such association, 

25 agreement, or act is not in restraint of trade within the 



d by Google 



1 United States, and is not in restraint of the export trade of 

2 any domestic competitor of such association: Prooided, That 

3 such associadon does not, either in the United States or else- 

4 where, enter into any agreement, understanding, or conspir- 

5 Bcy, or do any act which artificially or intentionally enhances 

6 or depresses prices within the United States of commodities 

7 of the class exported by such association, or which substan- 

8 daily lessens competition within the United States or other- 

9 wise restnuns trade therein. 

10 "^BC 9. CONFIDENTIALITY OF APPUCATION AND ANNUAL 

1 1 REPORT INPORHATION. 

12 "(a) General Rule. — Portions of appUcatious made 

13 under section 4, including amendments to such applications, 

14 and annual reports made under section 6 that contain trade 

15 secrets or confidential business or financial information, the 

16 disclosure of which would harm the competitive position of 

17 the person submitting such information shall be confidential, 

18 and, except as authorized by this section, no officer or em- 

19 ployee, or fonner officer or employee, of the United States 

20 shall disclose any such confidential information, obtained by 

21 him in any manner in connection with his service as such an 
23 officer or employee. 

23 "(b) DiBCLOSUBE TO Attobnet Gbnebal OB COM- 

24 MISSION. — Whenever the Secretary believes that an appli- 

25 cant may be eligible for a certificate, or has issued a certifi- 
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1 cate to an association or export trading company, he shall 

2 promptly make available all materials filed by the applicant, 

3 association or export trading company, including applications 

4 and supplements thereto, reports of materia changes, appli- 

5 cations for amendments and annual reports, and information 

6 derived therefivim, to the Attorney General or Commission, 

7 or any employee or officer thereof, for official use in connec- 

8 tion with an investigation or judicial or administrative pro- 

9 ceeding under this Act or the antitrust laws to which the 

10 United States or the Commission is or may be a party. Such 

11 information may only be disclosed by the Secretary upon a 

12 prior certification that the information will be maintained in 

13 confidence and will only be used for such official law enforce- 

14 ment purposes. 

15 "SEC 10. MODIFICATION OF ASSOCIATION TO COMPLY WITH 

16 UNITED STATES OBUGATIONS. 

17 "At such time as the United States undertakes bmding 

18 international obUgations by treaty or statute, to the extent 

19 that the operations of any export trade association or export 

20 trading company, certified under this Act, are inconsistent 

21 with such international obligations, the Secretary may re- 

22 quire the association or export trading company to modify its 

23 respective operations, and in so doing afford the association 

24 or export trading company a reasonable opportunity to 
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1 comply therewith, so as to be consistent with such intema- 

2 tional obligations. 

3 "SEC 11. REGULATIONS. 

4 "The Secretary, after consultation with the Attorney 

5 General and the Commission, shall promulgate such rules 

6 and regulations as may be necessary to carry out the pur- 

7 poses of this Act, 

8 "SEC. 12. TASK FORCE STUDY. 

9 "Seven years after the date of enactment of the Export 

10 Trade Association Act of 1980, the President shall appoint, 

11 by and with the advice and consent of the Senate, a task 

12 force to examine the effect of the operation of this Act on 

13 domestic competition and on United States international 

14 trade and to recommend either continuation, revision, or ter- 

15 mination of the Webb-Pomerene Act. The task force shall 

16 have one year to conduct its study and to make its recom- 

17 mendations to the President.". 

18 (b) Redesignation op Section 6. — The Act is 

19 amended — 

20 (1) by striking out "Sec. 6." in section 6 (15 

21 U.S.C. 66), and 

22 (2) by inserting immediately before such section 

23 the following: 

24 "SEC. 13. SHORT TITLE.". 
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[Whereupon, at 12:30 p.m., the hearing was adjourned, to recon- 
vene at 9:30 a.m., Wednesday, February 18, 1981.] 
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EXPORT TRADING COMPANY ACT OF 1981 



WEDNESDAY. FEBRUARY 18, 1981 

U.S. Senate, 
Committee on Banking, 
Housing, and Urban Afpairs, 
Subcommittee on International 

Finance and Monetary Poucy 

Washington, B.C. 
The subcommittee met at 9:30 a.m., in room 5302 of the Dirksen 
Senate Office Building, Senator John Heinz (chairman of the sub- 
committee) presiding. ' 
Present: Senators Heinz and Proxmire. 

STATEMENT OF SENATOR HEINZ 

Senator Heinz. Ladies and gentlemen, yesterday the subcommit- 
tee began 3 days of hearings on S. 144, the Export Trading Compa- 
ny Act of 1981. This legislation, which pEissed the Senate unani- 
mously last year, now has 58 cosponsors. 

Yesterday s hearings featured testimony by former Senator Adlai 
Stevenson and Senator Jack Danforth, two of the original authors 
of the legislation. We also heard a very strong endorsement on 
behalf of the Reagan administration by Secretary of Commerce 
Malcolm Baldrige. And the Comptroller of the Currency, John 
Heimann, also expressed strong support for the bill. Some expres- 
sions of concern were heard from Governor Wallich of the Federid 
Reserve Board. 

Today's hearings turn to the private sector to provide some addi- 
tional perspectives on the bill emd on the trading company concept. 
We begin with a pemel of representatives of major banking organi- 
zations: The American Bankers Association and the Bankers' Asso- 
ciation for Foreign Trade. The Independent Bankers Association 
was invited to appear but has decided instead to submit a state- 
ment for the record. 

Following that, we will hear from a peinel of businessmen, includ- 
ing a representative of an existing trading company, to discuss 
what opportunities they see in this legislation for export oper- 
ations. 

Finally, we will conclude with a panel raising a number of issues 
related to transportation, which is aa integral part of the export 



As I indicated yesterday, Etfter I additional day of heftrings after 
today we plan to mark up the bill euid bring it to the Senate floor 
as soon as possible for action there. I am pleased we have gotten off 
to a good, fast, and solid start, that we have such broad support for 
the le^slation, which legislation I believe is essential to making 
(169) 



d by Google 



170 

our Nation internationally competitive. And I look forward to the 
comments of today's witnesses. 

Let me also note that the Chair will insert in the record, without 
objection, the statements from the following: Senator Glenn, the 
Independent Bankers Association, which I mentioned in my open- 
ing statement, and a statement from the Consumers for World 
Trade. 

[The complete statements follow:] 

Statement or Senator John Glenn 

Mr. Chairman, I want to thank you for this opportunity to testify in support of S. 
144, a bill to encourage exports by facilitating the formation and operation of export 
trading companies. I cosponsorea this legislation last year; the reasons for support- 
ing it this year are even more compelling. The purpose of this bill is to improve U.S. 
export performance at a time when American companies are facing increasingly 
vigorous competition in the international market place. From every comer of the 
world, government fanning and financing of foreign trade challengea the resources 
of American firms. To meet this challenge, American companies must organize the 
most efficient business operations possible and we in government must do what we 
can to help American firms improve their competitive edge. 

One way in which we can do this is by facilitating the formation of trading 
companies. The trading company is not a new idea. It is as old as commerce itsell 
and nas enjoyed great success in other countries. In Japan, for example, the top ten 
trading organizations, the Sogo Shoahas. account for approximately 60 percent of 
Japan^ imports and 50 percent of its exports. Trading companies have also played 
an important role in the economic growth of many European countries. Yet, despite 
their historical and international success, trading companies have not nourished in 
the United States. 

There are several reasons— both economic and legal— ^for this failure. It is my 
contention that the economic conditions no longer prevail and that the legal re- 
straints are equally outdated. First, we have been generally self-sufiicient mr the 
bulk of our economic needs throughout our Nation's history. Second, the industrial 
revolution occurred early in our history and its effects spread quickly. This made 
the acquisition and distribution of goods easy and further reduced our need for 
foreign trade. Third, the large size of our domestic market meant that American 
businessmen had ample growth opportunities close at hand and involving relatively 
small risk. These factors, all the products of our unique gei^raphic and economic 
heritage, limited the attractiveness of and need for foreign trade companies. But 
these unique conditions no longer prevail. The interdependence and competitiveness 
of the world market make it impassible for the U,S, to sustain its economic growth 
while operating on outdated notions of resource self-sufficiency in limited domestic 
markets. 

Unfortunately. Federal laws and regulations limit our ability to respond effective- 
ly to these new challenges. For example, government r^utations prevent U,S, 
banks from offering many important trading services. In addition, antitrust uncer- 
tainties deter many U.S. firms from cooperating with other U.S. producers in their 
organization of export activities. These restrictions are anachronisms. They hamper 
American firms at a time when foreign governments are cooperating with and, in 
many instances, even subsidizing and directing the export efforts of their own firms. 
The result is that our unilateral export restrictions cost American businessmen 
opportunities abroad and cost American workers jobs at home, 

S, 144 addresses many of these obstacles and facilitates the formation and oper- 
ation of export trading companies. It does so by allowing banking organizations to 
Elay a significant role in the future success of American export trading companies. 
T the past, many smalt and medium-sized firms found foreign markets difficult to 
penetrate and too costly to do business in. That is one of the reasons why the 
Commerce Department estimates that some 20,000 smaller U.S. firms who could 
profitably export presently do not. Bank participation wilt enhance opportunities for 
small and medium-sized firms to enter world markets by giving them access to the 
capital, financing and marketing capabilities heretofore poss^sed only by larger 

While the degree of future t>ank participation in export trading companies — as 
well as the forms that such participation may take — remain uncertain at present, 
Section 105 of the bill sets certain limitations on the level of involvement permitted 
banking organizations that invest in or finance these companies. S. 144 allows 
banking organizations to invest up to $10 million in one or more export trading 
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or action which amounts to control of an export trading company, must be approved 
t^ the appropriate Federal banking agency. The bill sets an overall limit on a 
l^k's involvement by prohibiting its direct and indirect investments in the owner- 
ship of one or more export trading companies from exceeding 5 percent of the 
l^k'a capital and surplus. Total investment by a banking organization, combined 
with extensions of credits to e:tport trading companies, cannot exceed 10 percent of 
the bank's capital and surplus. 

Some have ar^ed that these restrictions do not go far enough; that banks should 
not be allowed to gain control of an export trading company, because that would 
represent a substantial departure from the long-established separation of banking 
and commerce in our economic system. They fear that the public's deposits may 
become exposed to undue risk if banks acquire ownership control of trading compa- 

L^timate questions concerning the scope of bank participation do merit careful 
consideration. It is true that banks, given their international ofTices, experience in 
trade financing and familiarity with domestic U.S. producers, will be likely sources 
of leadership in forming export trading companies. But I feel that S,144 includes 
important safeguards which not only protect against unsound banking practices, but 
also against any unfair competitive advantages that might otherwise accrue to an 
export trading company having a bank investor. 

A specific provision of the bill, for example, prohibits banks from extending credit 
on a preferential basis to an export trading company in which it has an equity 
interest. This subsection meets a traditional concern of U.S. policy that banks not 
favor their affiliates in loan transactions. But even without the inclusion of this 
provision, the Financial Institutions Regulatory and Interest Rate Control Act of 
1978 already provides safeguards against such unfair lending practices by banking 
institutions. Similarly, the 5 percent limit placed on total equity investments, and 
the 10 percent limit placed on a bank's total investments in or financing of trading 
companies, protect banking organizations from overexposure. 

I see no harm in allowing a bank to own a trading company as long as such 
limitations exist. In fact, permitting banks to have equity and management control 
over their affiliate relationships seems far wiser than mandating that bank capital 
be controlled solely by the decisions of nonbankinjg partners. Banking organizations 
will surely be more inclined to form export trading companiea if they can control 
their investments. Such investments, in turn, will provide banks with a long-term 
incentive to establish the additional framework needed to offer a complete range of 

S.144 also stipulates that any bank's proposed or existing investment in trading 
companies ma^ be terminated by the appropriate Federal regulatory agency upon 
its determination that the ownership or control of any such investment constitutes 
a serious risk to the financial safety, soundness or stability of that bank. I believe 
that these limitations, coupled with the banking agencies' broad regulatory, supervi- 
sory and examination powers and other existing legal restrictions, assure that there 
will be no serious risk to the safety and soundness of bank participation in export 
trading companies. 

The access to capital and international markets provided by Title I of S.144 is a 
necessary, but not a sufficient, step in facilitating the formation of American 
trading companies. It is not sufficient because American firms have long been 
unwilling to risk investments in export activities, given the uncertain climate 
created by domestic antitrust rulings. So unless we are willing to clarify how our 
antitrust laws related to export trade, we cannot hope to utilize the full resources of 
the American business community in our effort to regain a competitive position in 
international trade. 

On this last point, our competitiveness has deteriorated precisely because we have 
failed to develop a foreign trade policy consistent with changing international 
realities. Whereas private, multinational firms seeking the most efficient production 
and distribution of goods and services once dominated world markets, economic 
nationalism now prevails. In the critical areas of oil, steel and autos, government 
owned or directed, vertically integrated corporations shape the flow of trade. They 
do so as instruments of national governments and their actions are directed by 
political, rather than economic, consideration. 

The postwar challenge America issued to her trading partners was not met by a 
purely American response. Industrial development programs in Italy, France, Great 
Britam, Japan and the developing nations are hybrids of the American model and 
their implementation has altered the evolution of world trade. Although I do not 
advocate the adoption of these nationalistic, economic policies here in the United 
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States, neither do I believe we can shape a coherent, effective foreign economic 
policy without recognizing the unsettling effects of those policies on world trade and 
American industries. 

Through the Marshal) Plan and other development assistance programs, the U.S. 
helped Europe, Japan and the developing nations establish their industrial strength. 
We generously stood back while they nurtured their industries with financial assist' 
ance and protectionism. While we continue to provide the shelter of our defenae 
umbrella, they continue along the path of independence and economic nationalism. 
It is time now to adjust our own policies to the new realities of the global market. 

One way in which we can do this is by unleashing the full force of America's 
private enteiprise from the restrainta of needless and confusing r^ulation, I believe 
Uiat this bill's clarification of long-standing ambiguities in the area of antitrust 
exemptions for export trading companies is a long overdue step in this direction. 
Title II of S,144 encourages the formation of export trading companies by expanding 
the provisions of the Webb-Pomerene Act to include trade in services, as well as 
that in goods, wares, or merchandise. This feature will greatly expand export 
opportunities for trading companies in areas where American companies are espe- 
cially competitive. Furthermore, Title II establishes a clearance procedure whereby 
firms can determine in advance whether their export activities are immune from 
antitrust suits. By establishing a certification prtx^ure and codifying the enforce 
ment intentions of our government's antitrust oversight branches, TlUe II of S.144 
eliminates some of the uncertainties in current law that have discouraged the 
formation of American consortia to bid on significant expori projects. At the same 
time, however, 8,144 also protects against any anticompetitive effects that mi^t 
result from the establishment and operation of export trading companies. 

Mr, Chairman, this bill will not. by itself, solve America's forei^ trade problems. 
Restoring the international competitiveness of the American enterprise will require 
us to do much more in the areas of capital formation, regulatory reform and 
research and development. But because S.144 recognizes that cooperation between 
business and government is a critical ingredient in any comprehensive national 
effort to improve our export performance, I believe it is an important step in the 
right direction. 
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If you or the staff have any written questions you 
wish us to answer subsequently, we will be happy to atten^t 
to do so. Finally, I request that this letter, the attached 
written statement, and any future written submissions by 
IBAA be placed in the record. 

Sincerely, 



yltntiK^^J ■ Ot^ttM^ 



Thomas F. Bolger 



TPBtks 
Enclosure 
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WRITTEN STATEMENT 

OP THE 

INDEPENDENT BANKERS ASSOCIATION OF AMERICA 

The Independent Bankers Association of America (IBAA) is 
a trade group comprised of approximately 7400 national and 
state comnercial banks, better than 50 percent of the total 
of such institutions in the country. Our typical member 
ranges in asset size between $20-25 million and is located 
in a suburban or rural setting. Many in our constituency, 
nevertheless, are also in urban areas. The emphasis of our 
members' business is heavily domestic. Very few have Edge 
Act affiliates or are otherwise routinely engaged in inter- 
national markets. Consequently, IBAA cannot claim to bring 
direct expertise to bear on the subject matter of 5. 144, 
which seeks to strengthen U.S. global trade by facilitating 
the establishment of exporting companies through permitting 
U.S. banks. Federal savings banks, bankers' banks, bank 
holding companies. Edge Act Corporations, and Agreement 
Corporations to take equity positions in such trading houses. 

Further, we cannot claim that the Association has ever 
formally considered the specifics of S. 144 or any of its 
predecessor versions or legislative relatives in so much 
detail as to establish firm positions on all the issues 
raised by such legislation. This is not because IBAA has 
been unaware of such legislation, its content, or its poten- 
tial impact. Rather, it is because, due to the slight direct 
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export involvement of our membership, it has been considered 
inappropriate to devote considerable Association resources 
to wrestling with these complex topics. The undertaking of 
this written statement is simply to analyze how the tradi- 
tional philosophies of the IBAA generally square with S. 144. 

First, we are strong supporters of improved American 
exports if on no other grounds than that they benefit the 
general welfare of the nation. While most IBAA members, 
as previously noted, are not inonediately involved in interna- 
tional business, the Association does monitor its conditions 
because so many of our constituents finance agricultural 
production, the health of which is increasingly dependent 
on strong overseas commodities vending. 

At the Association's last convention, we underscored 

this point by Resolution F which stated: 

"With our nation's agricultural plant nearing full 
production capacity, it is mandatory that a high 
priority be placed on using markets outside this 
country for agricultural production which otherwise 
will become surplus. The inability to export farm 
products will not only have an adverse effect on this 
country's balance of trade but will also create finan- 
cial difficulties for the nation's farmers." 

Second, we share the concerns of the many sponsors of 

this legislation that the trade deficit la deteriorating a»4 

are particularly distressed over the possibility of the 

account being in the red by S50 to $60 billion during 1981. 
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However, difficulties often appear in reconciling 
one's broad views when it comes to adopting a position on 
specific statutory proposals. The Export Trading Company 
Act of 1981 presents such a classic example for IBAA. The 
bill would seem a definite plus for improved foreign trade. 
On the other hand, the Association has also been philosophically 
opposed to trends which would erode the general policy of the 
separation of depository banking activities from other forms 
of commerce that has been imbedded in the legal system since 
the passage of the Banking Act of 1933. S. 144 certainly 
moves toward a substantial lessening of that separation 
since it permits nearly any kind of a commercial bank, 
bank holding con^any. Edge Act or Agreement Corporation 
(defined in the bill as "banking organizations") to acquire 
substantial equity positions in companies which are organized 
principally for the purpose of exporting goods or services 
produced in the U.S. or facilitating their export. 

The Safety and Soundness Issue 

One of the principal reasons the Association is very wary 
of breachtnga of the Banking Act of 1933 is our belief that 
the 1933 statute is a bulwark against the country's drifting 
into a cmnaercial banking system prone to unsound, imprudent, 
and excessively speculative investments, as was the case in 
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the late 1920s and early 1930s. He note that most of the 
variations on, or exceptions to, the standards of the 1933 
Act, as amended, are limited. For instance, national banks 
can place equity investments, to one degree or another, in 
the shares of Edge Act and Agreement Corporations, safe 
deposit companies, bank premise companies, the Federal 
National Mortgage Association, the Student Loan Marketing 
Association, the Government National Mortgage Association, 
small business investment companies, bank service corpora- 
tions, foreign banks. Title IX firms created by the Housing 
Act of 196B, state housing corporations, agricultural credit 
corporations, community development corporations, and minbank 
capital corporations. In most instances, state banks are 
similarly limited by state codes. 

The Bank Holding Company Act of 1956, as amended, reiterated 
the basic notion of separating depository banking from other 
forms of commerce. The records of passage of the 19G6 amend- 
ments to the Bank Holding Company Act clearly indicated that 
the Congress wished to continue the division as a device for 
insuring the safety and soundness of the depository banking 
system. The national legislature, however, did permit some 
flexibility, namely, that bank holding companies can hold 
the shares of firms whose activities could legitimately be 
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engaged In by the banks th^nselves or whose activities 
are of a financiali fiduciary, or Insurance nature and are, 
in the view of the Federal Reserve Board, so closely related 
to depository banking as to be an appropriate incident thereto. 

As far as the "closely related" firms in which bank holding 
companies can invest, the Federal Reserve has developed an 
extremely lengthy list which is set out in its Regulation X 
and vftiich ranges from the obviously permissible, such as 
loan service corporations, to the more ambiguous, such as 
certain kinds of courier services. It should be noted that 
a bank holding company may, under an additional exemption 
to the 19G6 Amendments, retain a passive investment of up 
to 5 percent of the voting stock of any company. Yet, even 
given all these dispensations, and some more limited and 
technical ones which appear in the Bank Holding Company Act 
of 1956, that statute still strongly upholds the basic 
posture of separating depository banking from other forms 
of commerce. 

S. 144 contains a nuinber of restraints on the amount and 
type of speculative risks to which 'beuiking organizations" 
could expose themselves. To a considerable degree, these 
protect the depository banking system from drifting into 
areas of instability, such as many banks encountered with 
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respect to real estate invesbnent trusts. However, we 
continue to believe,aB we did last year, it would be 
prudent to Ijnpose one further "safety and soundness" limit 
on export trading companies (ETCs) in which banks have sub- 
stantial interests. He realize S. 144 specifically directs 
the bank regulatory authorities to develop standards for 
those cases triiere ETCs, in which banks are involved, actually 
take title to goods without having orders to resell them. 
However, it Is our view that this Is inadequate and that a 
specific statutory standard of an inventory- to -capital ratio, 
using the trade company's capital as the base, should be 
incorporated in the law. Such a standard would clearly 
install a Congressional policy against an ETC's, with some 
form of banking ownership or participation, entangling itself 
in inventory speculation which might have an adverse impact 
on tha banking organizations involved. Nothing should prevent 
the bank regulatory agencies Exam imposing stricter standards 
on a case by case basis, however. 

The Concentration o£ Economic Power Issue 

A second consideration In IBAA's long-standing support for 
the general approach of the Banking Act of 1933, as amended, 
and reiterated In the Bank Holding Company Act of 1956, as amended, 
is that dividing the essentials of depository banking from other 
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forms of comnierce has prevented concentration of t 
power in ever fewer firms. It is a conuoon apprehension 
that if conunercial banks could range into other commercial 
areas, their access to funds through deposits would eventually 
allow them enough leverage to control a high percentage of 
enterprise in the United States. This is especially true of 
the so'called megahanks. The Association, therefore, finds 
disturbing comparisons in the Committee's report on S. 2718, 
which the sponsors of 5. 144 still apparently find attractive, 
between the "success" of European, Japanese, and Korean trading 
companies and the inadequacies of the U.S. environment. On 
that continent and in those countriesr economic power is, 
indeed, concentrated in the hands of a restricted number of 
consortiums of merchant banks, depository banks, investment 
banks, and interlocked trading companies. 

Additionally, we would note that economic concentration 
seems to us very much on the rise in the United States. 
Ironically, it is moving forward under the guise of "deregulation" 
and "increased competitive ability", both of which have been 
claimed to be some of the supposed virtues of S. 144. Deregula- 
tion has meant consolidation in the securities business, with 
the advent of negotiated rates, and mergers in the airline and 
railroad industry. Within months of passage of the Depository 
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Institutions Deregulation and Monetary Control Act of 1980, 
we already see an increase in acquisitions and mergers in 
the depository industry with the thrift sector being 
particularly prominent. Special care seems warranted to 
avoid a further drift toward economic concentration in 
the depository industry where myriad statutes, ranging from 
the Bank Holding Company Act with its Douglas Amendment, 
through the Bank Merger Act, to the McFadden Act, as amended, 
have been effective preventatives against concentration of 
economic power and effective substitutes for the general, 
domestic, and woefully inadequate antitrust laws. In short, 
while Europe, Japan and Korea might have accomplished some 
very admirable achievements in the field of exports, our 
attempts to parallel their successes should not sacrifice our 
economic decision making or otherwise facilitate consolida- 
tion of economic might, 

S. 144 has a number of improvements over S. 2718, as it 
reached the Senate floor, that touch the concentration 
issue. He are especially pleased to see that ETCs will be 
limited in their ability to deal in securities except to the 
extent their banking investors are permitted to do so by the 
applicable state and federal statutes. The embargo on ETCs 
actually engaging in manufacturing and agricultural production 
is also welcome. 
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However, if Congiress decides to enact S. 144, IBAA 
believes an additional modification which was under discus- 
sion last year should be incorporated into the bill. We 
understand that ETCs having banK participation under S. 144 
are limited "principally" to the export business, but addi- 
tional direct and specific prohibitions in these areas might 
be advisable in order to remove the possibility of their 
pushing out from this area of endeavor. The suggestion of 
the Federal Deposit Insurance Corporation, contained in its 
letter to Senator Stevenson of June 27, 1980, to the effect 
that the word "principally", as it appears at Section 103(a) (5) 
and 105(a) (13) should be defined, seems meritorious. The 
Corporation's letter advised the insertion of a definition 
of "pcincipally" which would specify that some percentage 
of gross or net earnings of an ETC would have to relate 
direotly to the export or the facilitation of the export of 
U.S. goods and services before a company could qualify as 
an export trading company, open to banking organization equity 
ownership. While the Corporation's letter addressed S. 2718, 
we laelieve the observation remains valid with respect to S. 144 
Such a provision would guard, to some degree, against ETCs 
ranging from the stated focus of the Act, which is to improve 
exports, and ETCs serving as a vehicle for depository organiza- 
tions to concentrate inordinate economic power in domestic 
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IBAA also feels that several supplementary limitations 
OR the ownership structure of export trading companies might 
be suitable. First, any investments made by a banking organi- 
zation in an export trading company could be subject to the 
approval of the appropriate Federal banking agency. Presently, 
5. 144 allows investments up to $10,000,000 without approval 
unless the relevant agency finds the investment renders the 
ETC a subsidiary of the banking organization. Due to the 
novelty of joining depository banking and export trade in 
the manner contemplated by S. 144, we believe such a limita- 
tion would be advisable. 

Second, last year. Senator Proxmire introduced Amendment 
No. 2276 to S. 2718 which would have encouraged the diffusion 
of ownership Interest among a number of banks and discouraged 
banking organizations, as a group, from having more than 
50 percent control of an ETC. He has reintroduced a version 
of that amendment which, in its full effect, would prevent a 
bank, as a corporate entity, from owning more than 19.9 percent 
of the shares of an ETC at any time. Other banking organiza- 
tions, meaning bank holding companies, bankers' banks, 
and Edge Act Corporations, could not Individually acquire 
more than 20 percent of an ETC except in fairly extraordinary 
circumstances and a group of them could not control more than 
50 percent of an ETC except in fairly extraordinary circumstances. 
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The ci£curo stances of permlsBion to exceed the normal 20/50% 
levels would be passed on by the Federal Reserve Board, 
The IBAA supports this provision since it will tend to 
diffuse banking ownership of ETCs, and retains, in part, 
the long-standing principle of separating banking and 
commerce by restricting bank participation in ETCs. 

We thank the Subccxnmittee for the opportunity to submit 
this written expression of our views on S. 144 and will be 
pleased to answer in writing any questions it might have. 
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Senator Heinz. Before I call our first panel of witnesses to the 
table, let me yield to Senator Proxmire. 

Senator Proxmire. Mr. Chairman, I have no formal statement 
this morning. I would like to point out, however, that both Mr. 
Heimann and Governor Wallich agreed that there was merit in my 
proposal which — at least part of my proposal, both Heimann and 
Wallich approved. I think that the Federal Reserve supports the 
aimendment as it is. 

The Comptroller indicated that he would approve the amend- 
ment to the extent that the trading companies would be confined 
to holding companies and to Edge Act corporations. Among other 
things, that, of course, would mean that the approval would be in 
the hands of a single agency, to wit, the Federal Reserve Board. 

And there was some concern expressed about the antitrust provi- 
sions in the present bill, something that I hope that our panelists 
this morning will give us their opinion on. 

I might say that one of our first witnesses — I know you will 
introduce them, but I want to point out how delighted I am to see 
we have Mr. Stucky from the First Wisconsin Bank here this 
morning as one of the principal witnesses. He is an eminent 
banker representing one of the outstanding banks in the State, and 
we are happy to welcome him to the committee. 

Senator Heinz. Mr, Chairman 

Senator Proxmire. Well, I appreciate that. I will accept it. 

Senator Heinz. We are still not quite used to all the trappings of 
being the majority. 

I would like to call the first panel of witnesses to the table: J. 
Hallam Dawson, president of the Beuikers' Association for Foreign 
Trade, and president of the Crocker National Bank, San Frsmcisco; 
and Douglas R. Stucky, first vice president of First Wisconsin 
National Bank, who I also welcome along with Mr. Dawson. 

We are pleased to have you both. I see, Mr. Dawson, you have an 
associate with you. Would you please introduce him? 

Let me ask all our witnesses today, please keep the opening 
statements to 10 minutes. If you have a very lengthy opening 
statement, I will put the entire statement in the record. I would 
appreciate it if you could summarize such a statement. 

Mr. Dawson, would you please introduce your associate and pro- 
ceed. Then I will ask Mr. Stucky to make his comments, and then 
we will turn to questions and discussion. 

STATEMENTS OF J. HALLAM DAWSON, PRESIDENT, BANKERS' 
ASSOCIATION FOE FOREIGN TRADE, AND PRESIDENT, 
CROCKER NATIONAL BANK, SAN FRANCISCO, CALIF., ACCOM- 
PANIED BY GARY M. WELSH, COUNSEL, BANKERS' ASSOCI- 
ATION FOR FOREIGN TRADE; AND DOUGLAS R. STUCKY, 
AMERICAN BANKERS ASSOCIATION, FIRST VICE PRESIDENT, 
FIRST WISCONSIN NATIONAL BANK, MILWAUKEE, WIS. 
Mr. Dawson. Thank you, Mr. Chairman. My name is J. Hallam 
Dawson, and I am president of the Bankers' Association for For- 
eign Trade. I am also president of the Crocker National Bank of 
San Francisco. I am accompanied today by the association's coun- 
sel, Gary M. Welsh, of the Washington law firm of Prather, Se^er, 
Doolittle & Farmer. 
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The Bankers' Association for Foreign Trade, BAFT, was founded 
in 1921 by a group of banks whose purpose was to expand their 
knowledge of international trade and to develop sound beinking 
services and procedures in support of trade. Today, BAFT's voting 
membership of 151 U.S. banks includes virtually edi of those having 
signiiicant international operations. The association also includes 
as nonvoting members 97 foreign banks maintaining offices in the 
United States and thus embraces many of the major international 
banks of the world. 

BAFT is pleased to have this opportunity to express its stroi^ 
support for S. 144, the Export Trading Company Act of 1981. .We 
would also like to commend you, Mr. Chaurmein, and the members 
of the subcommittee for taking such prompt action on this legisla- 
tion in the 97th Congress. 

Since S. 144 is virtually identical to l^islation which passed the 
Senate last year amd which was strongly supported by BAFT in 
testimony before the committee, I am submitting for the record a 
prepared statement which reviews in more detail our views in 
support of the bank participation section, section 105, of S. 144. 

Senator Heinz. Your entire stat«ment will be part of the record. 

Mr. Dawson. Themk you. 

In my oral statement this morning, I would like to focus on why 
the United States nee4s this legislation and why, as provided in S. 
144, banks should be given the opportuni^ to make controlling 
investments in export trading companies (ETC's), subject to appro- 
priate regulatory safeguards and standards. 

While there was some improvement in the U.S. trade position 
last year, U.S. merchandise trade, on a balance-of-payments basis, 
was in deficit by $5.6 billion in the fourth quarter of 1980, com- 
pared with a deficit of $2.8 billion in the third quarter. Our mer- 
chandise trade deficit for 1980 as a whole was $26.7 billion, making 
it 4 years running that our trade deficits have been on the order of 
$30 billion a year. Prospects are that we will continue to have 
deficits of these proportions in the years ahead unless the United 
States mfikes increasing exports a national priority. 

Given the number of Senators already included in the Senate 
Export Caucus, I realize that I may be preaching to the converted 
this morning on the need for a strong U.S. export policy. Neverthe- 
less, it is a point that cannot be reiterated enough, for our future 
standard of living depends on our ability to compete in an increas- 
ingly internationalized world trading and financial system. 

As noted in the report of the President's Export Council, increas- 
ing exports is more than a problem of paying for the huge increase 
in our oil imports. Foreign competitors are cutting into the U.S. 
share of foreign markets for manufactured goods, including areas 
treiditionally dominated by the United Stat^. This latter point is 
cogently underscored in a recent National Research Council study 
which reported that U.S. commercial airplane makers have lost 
more than 20 percent of their business to European companies. 

While domestic economic policies on inflation, investment, pro- 
ductivity, and innovation will play a crucial role in our future 
competitiveness, they are not enough to secure success in overseas 
markets. We must also remove unnecessary or unwise export disin- 
centives and strengthen our commitment to Eximbank and other 
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programs designed to promote U.S. exports. And in accordance 
with the aims of S. 144, we must involve more U.S. firms in 
exporting by giving them the incentive and means to export. 

LARGE POTENTIAL MARKET AVAILABLE 

Of the 250,000 U.S. memufacturing companies, only 10 percent 
export — and only 100 companies account for half of our manufac- 
tured goods exports. There is thus a Ieu^ potential market of 
small to medium-size companies that could be exporting but are 
not. 

Probably the mfdn reason why more companies do not export is 
an attitudinal one — they would rather deal in a lai^e, relatively 
simple internal market. To get these firms interested in selling in 
external markets, we have to make it as easy for them to sell in 
Indonesia as Indiana. And that can only be done if we offer them 
one-stop service. 

The essence of the export trading company concept is this provi- 
sion of a one-stop export service. While we have some export com- 
panies that provide these services now, there are not enough of 
them. They cannot possibly serve every area where a hidden under- 
developed export potential may exist, find they most often lack the 
size, economies of scale, and financial resources and relationships 
of the major non-U.S. trading companies. 

As we view S. 144, it is designe^l not only to spur the formation 
of new export tradii^ companies but also to make our existing 
export companies more competitive worldwide. S. 144 is thus aimed 
at creating a bigger export pie in the United States from which 
greater numbers of firms may benefit. 

While S. 144 is not a cure-all for our exfx>rt problems, it is an 
important step toward improving our longrun trade competitive- 
ness. I stress the longer term view for two reasons. 

First, short-term trade improvements often result from exchange 
rate and business cycle developments. Export tradii^ companies 
thus cannot be viewed as shortrun gimmicks to increase exports. 

Second, the vailue of export trading compfuiies c£ui only be judged 
over a long-term view. Non-U.S. trading companies did not start 
yesterday. Time will be needed for export trading companies to 
develop fully in this country. Because the rest of the world will not 
stand still while we debate the concept, it is thus necessary to get 
started as soon £is possible to determine just how much help export 
trading companies can provide in perhaps the most critical compet- 
itive decade ever to face the United States. 

Now, to the need to allow for bank participation and the opportu- 
nity for controlling bsuik ownership. While some say, why should 
banks be allowed to participate in trading companies? We say, Why 
not? 

The Hay Associates Study for the Commerce Department on a 
U.S. ETC concept concluded that among the foremost requirements 
for trading company success is the ability to create credit. As 
stated in the study, "The ability to offer credit terms to foreign 
buyers often means the difference between winning and losing 
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BANKING ORGANIZATIONS OFFER INVALUABLE SERVICES 

Credit is of equal importance to U.S. suppliers, particularly small 
and medium-sized businesses, because the working capital require- 
ments needed for a large international sale are often difficult if not 
impossible for the small firm to come up with. Banking oi^aniza- 
tions thus bring to ETC's crucial knowledge and experience in 
trade financing and ancillary services such as foreign exchange, 
trade documentation, and warehousing that they will need in order 
to be successful in competing outside the United States. 

Banking organizations bring extensive U.S. and foreign corre- 
spondent networks that provide inveiluable contacts in reaching 
potential U.S. exporters and their potential customers abroad. 

Banking organizations can bring an extensive knowledge of both 
internal and external markets across a wide range of industries to 
an ETC. 

Beinking organizations often have highly developed and techno- 
logicaJly sophisticated operations and communications possibilities 
for processing trade transactions. 

And perhaps most importantly, bankers have risk assessment 
and control procedures and general management processes that 
can contribute to the development of financially sound, well-man- 
aged, and reputable U.S. export trading companies. 

I would like to stress this last point, because there seems to be a 
fundamentel difference of viewpoint on whether control is more or 
less risky for banking organizations. I can tell the subcommittee 
that banking organizations studying the ETC concept are well 
aware that commercial risks can be generated in a trading compa- 
ny. Because of such risks, they are for the most part not interested 
in equity participation in ETC's, unless they can exercise control 
and institute and enforce procedures and management processes 
that carefully limit the risks involved. BAFT thus strongly sup- 
ports those provisions of S. 144 which would give banking organiza- 
tions the opportunity to acquire control of an ETC with prior 
agency approval. 

S. 144 REGULATIONS MEET LEGITIMATE CONCERNS 

With equity participation or control, there must, of course, be 
appropriate statutory and regulatory safeguards and standards. S. 
144 contains a full arsenal of prohibitions, limitations, and restric- 
tions designed to meet concerns fundamental to our overall policies 
separating banking and commerce. In fact, S. 144 not only draws 
from existing bemking laws and regulations but also contfuns spe- 
cial supervisory provisions which are tougher than ainything which 
now exists in the banking laws. 

While banks might prefer less regulation, we believe that each of 
the regulatory or supervisory provisions in S, 144 meets Intimate 
concerns. It is thus entirely appropriate to include such provisions 
in this legislation to protect against abuses that could occur but 
which we, in fact, believe should not occur in a well-managed 
banking oi^anization. 

As more experience were gained with ETC's by bankers and 
regulators alike, certain chemges might be suggested in the stetu- 
tory limitations and restrictions to make them less burdensome. S. 
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144 does, however, contain a good deal of r^ulatory flexibility that 
should permit many forms and degrees of bank participation in 
ETC's without continuing requests for statutory amendments. 

Finally, I would like to dispel the notion, so often raised when it 
is suggested that banks be permitted entry in a new activity, that 
this legislation is some sort of camel's nose under the tent for 
banks. The problem is in defining the tent. 

The multitude of restrictions and prohibitions in S. 144 keep 
secure the tents of commerce and investment banking from com- 
mercial bank encroachment. Looking at S. 144 from inside the 
banking tent, as it were, we find it quickly becoming crowded with 
camels of all sorts, which have everjnthing from their noses to their 
backsides inside. 

Most recently, the Congress permitted the Farm Credit System 
Banks for Cooperatives to have full commercial international bank- 
ing powers. Export trading company legislation results in but em- 
other camel in this bemking tent, since, as noted above, ETC's must 
inevitably get involved in the export credit business. 

If there is indeed a nonbank tent whose flaps are being nudged 
by this legislation, it is the enclave of non-U.S. trading companies 
which have been successful with the active involvement and sup- 
port of their home-country banks. While we are not sure exactly 
what is in this tent and whether we will be successful in getting 
inside, it seems to us that to the extent we are successful, we will 
be on the road to maintaining and improving U.S. competitiveness 
in the vast sands of world trade, where the foreign competition is 
staking out new tents every day. 

!n conclusion, I hope my testimony this morning has proved 
useful to the committee and my colleeigues and I would, of course, 
be pleased to answer any questions you might have, I would also 
like to take this opportunity to exprras our willingness to work 
with your staff on any aspects of this legislation where our further 
input may be of assistance. 

Thank you very much. 

[Complete statement follows:] 



Mr. Chairman and members of the subcommittee, my name ia J. Hallam Dawson 
and I am President of the Bankers' Association for Foreign Trade. I am also 
President of the Crocker National Bank of San Francisco. I am accompanied today 
by the Association's Counsel, Gary M. Welsh of the Washington law firm of Prather 
Seeger Doolittle & Farmer. 

The Bankers' Association for Foreign Trade ("BAFT') was founded in 1921 by a 
group of banks whose purpose was to expand their knowledge of international trade 
and to develop sound banking services and procedures in support of trade. Today, 
baft's voting membership of 151 U.S. banks include virtually all of those having 
significant international operations. The Association also includes as non-voting 
members 97 foreign banks maintaining offices in the United States, and thus 
embraces many of the m^'or international banks of the world. 

BAFT is pleased to have this opportunity to express its strong support for S, 144. 
"The Export Trading Company Act of 1981," because the promotion and support of 
U.S, exports has been one of BAFT's fundamental priorities since its inception. We 
would also like to commend you, Mr, Chairman, and the Members of the Subcom- 
mittee for taking such prompt action on this legislation in the 97th Congress. 

In this prepared statement, I would like to address four major topics that have 
surrounded this legislation since its inception in the last Congress; namely, <1} the 
need for export trading companies (ETCs) to stimulate U.S, exports, (2) the contribu- 
tions that banking organizations can make to their development and organization. 
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(3) the ways banking organizations might chooee to participate in ETCb, and (4) 
possible public policy concerns over controlling investments by banking organiza- 
tions in BTCs. 



THE NERO POR U.S. EXPORT TRADINa COMPANIES 

The nub of our trade problem was aptly summarized by the Joint Economic 
Committee in its 1980 Economic Report: 

nn t is not only the oil bill that concerns American policymakers. 

Nearly alt other nations rectwnize the link between international trade and 
domestic prosperity. The United States has been slow to adjust to the competitive 
world of trade. We have tended to view foreign trade as a luxury rather than a 
necessity. In the meantime, the U.S. market has become the target of integrated, 
well-fmanced, and highly successful efforts by our competitors. 

The challenge is thus clear. More U.S. firms must export and, to do so, they must 
be given the means to meet highly-sophisticated foreign trade competition. S. 144 is 
directed precisely at these most crucial problems. 

First, to involve more U.S. firms in exporting, they must be given both the 
opportunity and the means to export. Export trading companies will be able to 
provide to small and medium-sized businesses the export know-how and financial 
resources necessary to carry on a successful export business. 

Second, to be competitive in export markets, U.S. firms must be relieved of the 
export barriers and disincentives tnat the U.S. imposes from within and which often 
only serve to benefit our competition and make exporting more difficult than it 
need be. Among the most important barriers are those which have artificially 
compartmentalized various s^ments of the export process and effectively blocked 
development of U,S, export trading companies in response to natural market forces. 
S. 144 is a strong step toward reducing or modifying a number of these barriers. 

Included among these barriers to the formation of export trading companies are 
certain legal restrictions established over sixty years ago which have prevented U.S- 
banking organizations from participating in the development of U.S. export trading 
companies. In fact, we would call to the Subcommittee's attention the rather anoma- 
lous situation under present law, whereby a foreign bank doing business in the U.S. 
may invest in a foreign trading company that exports to the U.S., and certain types 
of U.S. banking oi^anizations may invest in foreign trading companies that buy and 
sell goods ahrrod, but a U.S. bankine organization may not invest in a U.S. export 
trading company that buys U.S. goods for the purpose of exporting them abroad. In 
other words, the line separating banking and commerce frustrates the develonnent 
of U.S., but not foreign tradinc companies. For reasons I will shortly discuss, BAJT 
supports section 105 of S. 144 because it moves that line to a point where it will do 
the most good for U.S. exports and the U.S. economy, without compromiung more 
fundamental concerns about the separation of banking and commerce within domes- 
tic markets. 

Third, it is vital to our future foreign trade growth to establish trading companies 
that can facilitate the ^oint export of U.S. goods and services. United States service 
industries are facing mcreasingly stiff government-supported foreign competition. 
An export trading company will be able to combine the talents of large and small 
U.S. firms producing complementary goods and services and put tt^ther a complete 
export package better able to meet both foreign demands and foreign competition. It 
will be able to export a complete textile mill, or complete construction project — not 
just individual pieces of machinery. 

THB CONTRSUnONS V 



BXPOBT TRADING COMPANIES 

In general, we believe the strength of S. 144 is its reliance on the ingenuity, 
productivity and efficiency of the American business and financial community'. 
Instead of mandating a particular form of trading company or imposing an inappro- 
priate foreign model on U.S. industry, S. 144 leaves it up to the U.S. private sector 
to develop what is likely to be a highly diverse group of trading companies — some 
lai^e, some small, some owned by a single firm, some jointly-owned, some with bank 
participants, some owned entirely by nonbanking organizations, some formed 
around particular industries, and some formed for particular markets. The best way 
to improve U.S. competitiveness is by der^ulating instead of regulating, by promot- 
ing rather than burdening U.S. business. We live in a highly competitive interna- 
tional environment and we must be prepared to modify barriers or restrictions 
imposed under vastly different economic circumstances that now only serve to 
frustrate our broader national interests. Among these restrictions are legal provi- 
aiona which prevent VS. banking organizations from investing in firms, such as 
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U.S. export trading companies, that engage in export trade or in providing export 
trade services. 

The restrictions derive principally from the Edge Act of 1919, and they were 
based on a concern that U.S. export trade might somehow become dominated by one 
or two lai^ trading companies involving a few industrial giants and the relatively 
few banks engaged at that time in trade financing. These restrictions thus bear 
little relation to today's highly competitive world of international trade, and the 
internationalization of trade financing. In particular the daj^ when a relatively few 
money-center banks did most of our trade financing are ancient liistory. As indicat- 
ed i>y the scope of our membership, hundreds of banlts— ^both domestic and foreign^ 
are aggressively competing in trade Bnancing across the country. 

We thus support section 105 of S. 144 which would give Edge Corporations, banks, 
and bank holding companies the opportunity to invest in export trading companies, 
including firms that engage only in providing export trade services. We I)elieve it is 
important that banking organizations be permitted to invest in export trade service 
Tirms, as well as export trading companies, because many banking organizations, 
including many smaller and regional banliB. would like the opportunity to expand 
their range of trade services without necessarily having to wvest in a trading 
company that buys and sells goods. This would thus enable banks to present to their 
customers a more complete, int^rated package of services that would facilitate and 
promote exports. 

In support of our endorsement of section 105, I would like to take this opportunity 
to highlight a few of the important contributions which banking organizations can 
make to the success of U.S. export trading companies, and thus to the improvement 
of U.S. export performance. 

First, the United States banldn^ system reaches virtually everv U.S. business, 
including especially small and medium-sized U.S. businesses. United States t>anking 
organizations can thus provide an important introductory link between trading 
companies and U.S. businesses seeking to export their goods or services. In this 
regard, U.S. banks already play an important role in introducing Eximbank, FCIA 
and other programs to businessmen throughout the country. There is no better way 
to zeach U.S. business than through the banking system. 

Second, in today's world, the finance component of an export transaction is 
sometimes its most crucial element. A trading company must therefore be able 
either to provide or arrange for appropriate trade fmancing. Bank participation in a 
trading company will expand ite capabilities to put forward realistic financing 
options. 

Third, bank participants can help trading companies penetrate markets abroad 
and can provide U.S. export trading companies with the knowledge and experience 
crucial to meeting foreign competition. Man^ U.S. banltfl have substantial interna- 
tional networks that reach into every major export market and which form a 
tremendous reservoir of talent and experience for a trading company. For example, 
foreign branches and affiliates of U.S, banks have a defiled knowledge of loral 
economic conditions, government policies, and business practices which would take 
a de novo trading company years to develop on its own, and which knowledge is 
crucial for competing abroad. 

Fourth, lai^er U.S. banking organizations often have highly developed and tech- 
nologically sophisticated operations and communications possibilities for processing 
trade transactions. Smaller banking organizations can also avail themselves of these 
capabilities through their correspondent banks. 

lastly, bankers have risk assessment and control procedures and general manage- 
ment processes that can contribute to the development of financially-sound, well- 
managed, and reputable U.S. export trading companies. 



From our discussions in the banking community, we see a number of possibilities 
for bank participation which can be as varied as our banking sj^tem and economy. 

Some banking organizations may Join ttwether to form an ETC. For example, S. 
144 permits bankers' banks— banks owned by a number of small banks — to form an 
ETC. An ETC owned by a number of banks from the same region could provide a 
significant export stimulus to the area. 

An ETC owned by a number of banks from different regions could stimulate the 
export of goods and services from throughout the country. For example, a banking 
organization with strong Far E!ast relationships could join with another banking 
organization with strong South American relationships, thus expanding the world- 
wide export capabilities of a jointly-owned ETC. 

Some banking organizations will prefer to organize and form their own trading 
companies. The r^onal bank may form such an ETC to give its smaller customers 
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the one-stop service they need to enter the export market. A money-center bank 
may form such an ETC to assist in facilitating trade with China, Eastern Europe or 
other areas where barter or so-called countertrade elements may be required due to 
the lack of U.S. dollar exchange. 

Some banking organizations may join with nonbank firms to establish an ETC, 
either on a permanent or one-shot basis. For example, a banking organization, an 
architectural firm, a construction company and a steel fabricator could form a "one- 
project" ETC to bid on a foreign tender. Or a bank might join with an export 
management company or freight-forwarder to organize an ETC that would provide 
an opportunity for the more efficient combination of their essentially complemen- 
tary services. 

Some banking organizations may use the opportunity to integrate and expand the 
types of trade services they already provide their customers. For example, an export 
finance subaldiair of a banking organization could better meet foreign competition 
on behalf of U.S. exporters if it could take title to goods in the course of a 
transaction instead of having to proceed through other intermediaries, an activity 
denied U.S. export finance subsidiaries in the past, 

I would note that this list is intended as suggestive only. Nevertheless. I think it 
is useful because it indicates the wisdom of S. 144, which would permit banking 
organizations to make controlling investments with prior agency approval. 

S BANKING 

We believe it clear from our discussions within BAFT and the banking industry 
that banking organizations interested in S. 144 view it solely as a means for 
expanding the t3T)eB of international trade services they can provide to U.S. busi- 
neaa in order to promote U.S. exports, and not as a means for investing in or 
combining with U.S. business in contravention of our basic policies separating 
domestic banking and commerce. 



First, S. 144 only permits banking organizations to invest in ETCs, and limits any 
such investments to five percent of the banking organization's capital and surplus. 
An ETC must be principally engaged in exporting and facilitating the exportation of 
goods and services produced in the United States by unaffiliated persons. A bank- 
owned ETC may not engage in securities activities prohibited to its banking organi- 
zation shareholder and is specifically prohibited from engaging in agricultural pro- 
duction activities. 

Second, the strict limits on the amount of funds that a banking organization can 
lend to and invest in a trading company affiliate — a combined limit of 10 percent of 
the banking organization's consolidated capital and surplus — ensure that a bank- 
controlled ETC would not have the resources to become a Zaibatsu-Hke conglomer- 
ate even if it had the ability to do so — which, as pointed out above, it does not. 

Third, the requirements for antitrust clearance under the Webb-Pomerene provi- 
sions and the banking agencies' authority to disapprove any investment over $10 M 
having adverse competitive considerations ensure against any combinations of bank 
and/or nonbank ownership of an ETC that would have deleterious competitive 
effects in the U.S. or on U.S. trade. 

Interestingly, we have found competitive concerns raised in the ETC context 
similar to concerns raised about bank involvement in Small Business Investment 
Companies and I would like at this point to quote from a report issued by this 
Committee in 1976 recommending legislation, which was approved, permitting 
banks to acquire up to 100 percent of the stock of an SBIC: 

"Section 108 of the bill would permit banks to own 100 percent of the voting 
common stock of a Small Business Investment Company. In 1967, the Small Busi- 
ness Investment Act was amended to prohibit a bank from acquiring 50 percent or 
more of the voting equity securities of an SBIC. The provision, which was initiated 
in the House, was provoked by concern over the 'monopolistic potential' of commer- 
cial banks in the SBIC program, although there was no evidence of abuse. 

"The SBIC industry and SBA have been actively working to bring more private 
capital into the program. Although many banks have expressed interest in the 
program, it is frequently difficult to find compatible coinvestors with sufficient 
assets. A bank's exposure is limited by law to a maximum investment of 5 percent 
of capital and surplus. Allowing banks to control or wholly own a license would 
serve to encourage financial institutions which are interested in the sound develop- 
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ment of the SBIC program and would increase the amount of capital avaUable for 
small business investment." ' 

As in the SBIC cose, we see no opportunity for a Zaibatau-like monopolistic 
potential in our export trade, and believe that legislating on the basis of sutii 
unproven concerns, especially in light of the substantial protections already includ- 
ed in S. 144, would have the principal eflect of discouraging bank participation and 
thus the expansion of small and medium-sized business exports, 

SAFETY AND SOyNDNEeS CONCERNS 

S. 144 contains comprehensive safeguards that carefully limit and control possible 
banking organization exposure in export trading company investments. These limi- 
tations are at least equal to and often exceed those that currently apply to other 
permissible bank, bank holding company, or Edge Act Corporation investments. 

First, as noted above, no banking oi^anization, except an Edge Act Corporation 
not engaged in banking, may invest more than five percent of its capital and 
surplus in the stock of one or more ETTCb. This five percent limit is well within 
other recognized prudential limits in our banking laws. 

Second, no banking organization can in the aggregate and on a consolidated basis 
invest and lend more than ten percent of its capital and surplus in or to an ETC. 
This ensures that the financial limitations of section 23A of the Federal Reserve Act 
apply to all bankir^ organization /ETTC investments, irrespective of whether the ETC 
is a majority-controlled affiliate. In contrast, bank-sponsored RETTs have always 
been considered outside the limitations of § 23A, This provision thus puts a total 
prudential cap on exposure to a controlled or non-controlled EHX^. 

Third, the name of an ETC cannot be similar in any respect to that of a banking 
organization investor. This prohibition ensures against public confusion between a 
banking organization and an ETC affiliate and thus avoids the types of problems 
that arose in the RETT area. 

Fourth, a banking organization must terminate its ownership of an ETC if the 
ETC takes speculative positions in commodities. This protects against an ETC 
affiliate's ei^aging in non-productive, purely speculative activities that could put a 
laanking organization's investment at risk. In this regard, this provision will effec- 
tively require any banking organization investor ta ensure that there are adequate 
internal controls in an ETC against speculation. 

Fifth, S. 144 specifically prohibits a bank from making preferential loans to an 
ETC in which it has an equity interest, including to any customer of such ETC. The 
language of the prohibition parallels that in the Financial Institutions Regulatory 
and Interest Rate Control Act of 1978 (FIRICA) on insider loans, and is thus a type 
of prohibition regularly enforced by bank examiners and the bank regulatory agen- 

Sixth, the banking agencies are pven clear authority to require divestiture of any 
ETC investment that mav constitute a serious risk to a banking organization 
i nve stor. Again, this parallels powers which the Federal Reserve was given under 
FIRICA over other bank holding company investments. 

While there are additional regulatory safeguards provided over controlling invest- 
ments which I will discuss next in focussing on the control issues, BAJT oelieves 
the above limitations, restrictions and controls are appropriate and, in the abro- 
gate, ensure against any exposure beyond traditional prudential limits for either 
non-controlling or controlling investments. 

REASONS FOR PERMITTINC CONTROLLING INVESTMENTS BY BANKING ORGANIZATIONS 

Permitting banking organizations to make controlling investments subject to the 
limitations included in S. 144 should not increase risks or potential competitive or 
conflict of interest problems, but, as indicated in the Committee's Report last year 
on S. 2718 (at pp. 10-11), should actually serve to reduce them: 

A banking organization with a controlling investment is in a better position to 
protect its investment and regulate risk exposure. In this regard, many U.S. bank- 
ing organizations have a policy in their international operations of favoring control- 
ling investments, because equity control ensures operational control and hence 
better risk management. In this regard, if S. 144 were amended to prohibit control- 
ling investments by banking organizations, it would not in any way change a 
banking organization's ultimate risk exposure of five percent of its capital and 
surplus for any investments in ETCs, and ten percent of its capital and surjiluB for 
loans and investments in ETCs. What such an amendment would do is make it more 
difficult for a banking organization to protect its investments and loans to an ETC. 

•S. Rep. No. 94-420. 94th Cong., 2d Seaa. 8-9 II9T6). 
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Some banking organizatJonB may only want to organize an E^TC for limited 
purpofles e.g., to assist in certain project financing, to export from a local r^on or 
to a specific trade area, or to merely expand their range of export trade services. 
Permitting controlling investments thus encourages the formation of smaller, inde- 
pendent trading companies, with less Zaibatau-like combinations between banking 
and industry. 

A banking organization may Hnd that conflict of interest problems are minimized 
when it has control. A banking organization with many export customers may not 
want to join with any one or two customers in an ETC, but may want to set up its 
own independent E^TC. 

An ETC controlled by a banking organization would have no unfair competitive 
advantage over other ETTCs or ETCa with minority bank participation. S. 144'e 
restrictions on total loans and inveBtmenta and preferential lending are across the 
board and pertain whether a banking organization has either a minority or majority 
participation. 

In addition to these reasons for permitting controlling investments, it must be 
noted that S. 144 contains extensive safeguards in the case of controlling invest- 
ments to protect against unwise risk exposure. 

Any controlling investment, even if less than $10 million, must be approved by a 
bank r^ulatory agency. 

No group of banks can acquire more than 50 percent of an ETC without prior 
agency approval. 

The agencies could disapprove any application for investment where, in their 
judgment, export benefits are outweighed by adverse banking factors. 

The agencies can impose conditions and limitations on controlling investments to 
limit a banking organization's financial exposure or prevent possible conflicts of 
interest or unsound banking practices. 

The agencies can examine banking organization-controlled ETCs and use cease- 
and-desist authority to enforce any and all requirements impoeed under the law. 

The effect of these saf^uards is to make it clear to all concerned that a bank 
cannot attempt an unwise rescue operation of an ETC, that it must deal with its 
aflUiate on an arms-length basis, and that the ETC must ultimately stand or fall on 
its own. 

CONCLUSION 

I hope this statement proves useful to the Committee and we would like to 
express our willingness to work with your staff on any aspects of this legislation 
where our further input may be of assistance. 

Senator Heinz. Mr. Dawson, thank you very much. 

Mr. Stucky, you've been well introduced and endorsed by your 
Senator, the senior Senator, Senator Proxmire. I welcome you, too. 
Please proceed. 

Mr, Stucky. Thank you both for your welcome, Mr. Chairman. 
May I submit our formal statement for the record, sir? 

Senator Heinz. Without objection, the entire statement will be a 
part of the record. 

Mr. Stucky. Mr. Chairman, and members of the subcommittee, I 
am Douglas R. Stucky, first vice president of the First Wisconsin 
National Bank of Milwaukee and a member of the American Bank- 
ers Association's International Banking Division's Executive Com- 
mittee. In addition, I served as chairman of the task force assigned 
to study the forerunner of your bill, the Export Trading Company 
Act of 1980. The American Bankers Association is a trade associ- 
ation with a membership of over 90 percent of the Nation's 14,500 
full-service banks. 

Gentlemen, we are pleased to have the opportunity to express 
our strong support for passage of S. 144, the Export Trading Com- 
pemy Act of 1981. As you know, Mr. Chairman, the ABA teBtiAed 
tfist year in support of S. 2718 which passed the Senate by a vote of 
77-0, but eventually expired in the House of Representatives. 
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It is the feeling of our association that probably two main issues 
have prevented ETC's from being an accomplished fact, or, an 
operating entity today, namely: One, should or should not U.S. 
commercial banks be allowed to invest in and control an ETC? 
Two, should the legislation proscribe the organizational structure 
or operating policies that an ETC can have? 

Hearing dating back to 1978 in which governmental officials, 
senior management of major exporters, spokesmen for trade Eissoci- 
ations, representatives of export management firms, small busi- 
nessmen, and bankers representing the totsQ spectrum of the bank- 
ing industry have eloquently addressed the control aspects of bank 
ownership in an ETC. I believe it is a fair summary that nearly all 
of the above listed interests felt, after reviewing the comprehensive 
safeguards contained in the prior legislation, that controlling bank 
participation in an ETC is deemed to bring far greater benefits to 
the concept of an export trading company than the minimal public 
policy issues or concerns that such ownership control might raise. 

POSSIBLE AREAS OF PROBLEMS OR CONFUCTS 

The negatives that I allude to are: One, diminishment of the 
traditional sepeiration between commerce and banking; two, unusu- 
al risks that banks are unfamiliar with or which might be assumed 
by an ETC that could ultimately undermine the safety of a bank's 
deposits or its capital base; three, unreasonable control over the 
business of the small or medium-size firm, and; four, the possible 
inability of bank regulators to Eissess or control the activities of an 
ETC. 

No doubt other concerns have come to your mind. I believe Eill 
such concerns have a degree of legitimacy. However, I feel confi- 
dent that the ingenuity of the business community, the conserva- 
tive nature of bank regulators, and the prudent minds of commer- 
cial bankers will arrive at realistic solutions to each of these possi- 
ble areas of problems or conflicts as they have traditionsdly done 
throughout the history of the United States. 

This personad feeling is not a convenient glossing over of the 
issues to arrive at selfish and self-serving conclusions for an avari- 
cious bankir^ industry. The banking industry realizes that it is 
assuming a tremendous public responsibility by taking on a limited 
role in tfirectly engaging in the commerce of the United States. If 
the banking community does not conduct its ETC Eiffairs prudently 
or properly. It stands to lose much public respectability and ite 
creditability with the bank regulators. 

The basic purpose of S. 144 is to allow or introduce more firms, 
particularly the small emd medium-size ones, to have their goods 
and services exported into the world market. These smaller busi- 
nesses have several characteristics, all of which cry out for the 
special role that an ETC can fulfill for such organizations, namely: 
they tend to be closely held firms with limited capital and human 
resources; they have limited ability to gather data about the 
market for their goods Euid services; they likely deal with only one 
or two banks; they recognize the profits that additional business- 
es — exports — can generate for their firms. 
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However, smaller businessmen will only undertake or seek such 
business if it can deal with an intermediary that is willing to 
assume all the risks, except the product risk, related to such sale. 

We believe that an ETC, serving as an intermediary, is the most 
logical £ind convenient vehicle to answer the needs of the smeJler 
businessman. Banks should be allowed to invest in and control 
ETC's for the following principal reasons; Through their calling 
programs, both in the United States and abroad, oanks have the 
best likelihood of matching up buyer and seller. 

BENEFICIAL FUNCTIONS 

Banks, if involved during the initial sales or quotations stages, 
can structure a total package—both price and financing competi- 
tive — to assure a better chance that the foreign buyer will pur- 
chase U.S. goods and services. Similsirly, if the foreign buyer is 
making miscellaneous purchases from other countries, an ETC can 
provide a total package for goods of both U.S. and non-U .S. sources. 
Such convenience is appeeiling and simple for a foreign purchaser. 

Since banks already specialize in the documentary function of an 
export sale, they can assume the U.S. seller and itself that em ETC 
firm will do the documentation properly so as not to jeopardize the 
ultimate payment for an export order due to sloppy or delayed 
presentation of the export documents. The one-stop shopping has 
great appeal to both buyer and seller. 

U.S. firms have greater confidence in dealing with an ETC, Eifflli- 
ated with their principal bank, than with an unknown foreign 
bank or foreign customer. 

The smaller businessman knows that by concentrating his busi- 
ness, both his exports and imports, that he is likely to receive 
consistently better interest rates and availability of credit through- 
out all business cycles. From the bank's standpoint, it has better 
overall control over the total credit it extends to a smaller busi- 
ness. This latter factor ought to appeal to bank regulators and 
bank management. 

Defilii^ with an BHX^ indirectly familiarizes and educates a U.S. 
supplier — potential exporter — with the nuances of export trading. 
Ultimately, irtotal overseas sales grow to a reasonable size because 
of the efforts of an KTC, the U.S. supplier will be able to become an 
independent exporter. It is logical to expect that ETC's will have a 
constant turnover of clients as they reach export sales level that 
make it more cost efficient to operate independently through their 
own dealer or distributor network, or even, to set up their own 
product facilities overseas. 

Finally, the ETC will see to it that proper insurance, reputable 
fowarders, and other export service firms are used in carrying out 
the total export function for an ETC client. 

In the interest of time I have chosen not to list other beneficial 
functions that bank-affiliated ETCs offers to the small business- 
man. 

The concept of em export trading company is unique to each 
country that an ETC is chartered in, that is, there is no one 
pattern that has been or is likely to be successful in all countries of 
the world. It diff'ers from country to country because of different 
philosophies between levels of cooperation emd control between 
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government and business, different policies as to exchange controls 
imposed by the central banks, the differing ability of a country's 
banking system to serve the total domestic and foreign credit needs 
of its business community, the extent of regional trade, and prefer- 
ence granted therefor, with a block of countries, and so forth. 

All this leads, in our opinion, to the conclusion that the legisla- 
tion under consideration should not strive to develop an ultimate 
model for a U.S. -organized ETC, especially if one recognizes the 
relative degree of independence which the citizens of the United 
States have preferred between government and the activities of 
private business in this country. 

It has long been the preference of government to allow the 
private sector of this Nation to operate within broad guidelines 
sketched out by all levels of government so long as such independ- 
ent activities did not violate the precepts of our constitution or did 
not unnecessarily harm its citizens. 

Much of the greatness achieved by this Nation is a direct result 
of our individual ingenuity. The ABA, and its membership, feel 
that to deviate from this basic principle would potentially frustrate 
the successful evolution of an ETC to its most efficient form. 

It is our feeling that a flexible bill that allows an ETC to evolve, 
adjust, and improve based upon the needs and trends of the chang- 
ing international marketplace will ultimately result in an ETC 
vehicle that will have a favorable, long-term impact on the trade 
position of the United States. Such flexibility will go a long way in 
the ultimate development of a commitment to exporting, and a 
permanent export policy, that has generally been lacking in this 
country. And to that end, we feel that the provisions contained in 
S. 144 provide the needed flexibility. 

The ABA, and the entire banking industry, is prepared to cooper- 
ate closely and informally with the banking regulators to see that 
such flexibility is not misplaced or abused. 

In summary, Mr. Chairman, by no means do we see the enact- 
ment of S. 144 as a panacea for our export deficiencies, but the 
ABA does feel that this legislation is a much needed step in the 
right direction. It is in this spirit that the American Bankers 
Association strongly endorses S. 144. 

We thank the committee for the opportunity to appear today and 
we would be pleased to answer any questions you might have. 

Thank you, Mr. Chairman. 

[Complete statement follows:] 



Mr. Chairman, and members of the subcommittee, I am Douglas R. Stucky, First 
Vice President of the First Wisconsin National Bank of Milwaukee and a member of 
the American Bankers Association's International Banking Division's Executive 
Committee. In addition. I served as Chairman of the Task Force assigned to study 
the forerunner of your bill, the Export Trading Company Act of 1980, The American 
Bankers Association is a trade association with a membership of over 90 percent of 
the nation's 14,500 full service banks. 

Gentlemen, we are pleased to have the opportunity to express our strong support 
for passive of S. 144, The Export Trading Company Act of 1981. As you know, Mr. 
Chairman, the ABA testified last year in support of S. 2718 which passed the Senate 
by a vote of 77-0, but eventually expired in the House of Representatives. 

One need only view the United States continually growing deficit in our balance 

of payments to realize that the U.S. must increase its exports of high quality goods 

' s today, if it is to have a chance of reducing the trade deficit tomorrow. 
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The purpose of this legialBtian is to improve U.S. export performance by creating 
U.S. export trading companies which would perform export services for tens of 
thousands of small and medium-sized producers. The concept of this legislation 
dates back to early 1978 when this subcommittee recommended the establishment of 
U.S. export trading companies. Since then, numerous hearings have been held 
canvassing virtually every sector of the commercial, financial and governmental 
communities and as a result of those hearings. 1 believe everyone can draw the 
same conclusion and that is^Establishing U.S. Export Trading Companies Can 
Improve Our Export Performance. 
Mr. Chairman, the ABA testimony today will attempt to address the following 

1. Do small and medium-sized firms actively participate in the U.S. exporting 
effort? Why or why not? 

2. What are the essential elements (i.e., antitrust and trade financing) that must 
be included in S. 144? 

3. Why it is prudent and necessary for banking organizations to have the right to 
have equity positions (possibly up to 100 percent) or control of export trading 
companies (ETC's). 

4. Competitive equality for firms, both commercial and financial intermediaries, 
and banking organizations that elect to form export trading companies. 

THE PARTICIPATION OF SMALLER FIRMS IN EXPORTINO 

It is estimated that of the 250.000 business organizations in the United States only 
about 25,000 directly engage in the sale of their goods and services in overseas 
markets. Of the 25,000 organizationB that export, it is further reported that 250 
firms account for 80 percent of U.S. exports. This would certainly seem to support 
the conclusion that m^or corporations tend to dominate or account for the nation's 
present export performance, and, correspondingly that most other Arms— regardless 
of size — are either not committed to or do not have the expertise to actively 
participate or seek sales in overseas markets. The non-exporting firms to which I 
allude are indeed the smaller and medium-sized firms of the United States. The 
Department of Commerce realistically estimates that at least 20,000 U.S. firms 
could become exporters — primarily those of the economic size just mentioned. 

Why don't or aren't small and medium-sized firms involved in exporting? The 
following reasons are cited: 

1. In spite of good efforts and programs by the Department of Commerce, most 
fums still don't know how to find or assess the size of overseas markets for their 
products. 

2. They do not have the financial resources or flexibility to staff up for an 
independent, internal group to seek export business. Or, alternatively, they may 
choose to allocate their resources to the domestic market where lesser risks are 
perceived or a better return on available capital can be obtained. 

3. The documentetion required for export sales, the labyrinth of U.S. and foreign 
r^ulations that must be contended or complied with, the longer cash flow cycle 
related to the conclusion of most export orders, and other concerns, are impedi- 
ments for a businessman trying to decide whether his firm should actively, on an 
on-going basis, seek sales in offshore markets. 

4. Limited — but prior — experience with an export order has been unpleasant or 
resulted in a potential or real business loss — possibly because the firm did not seek 
or could not <^tain good advice on how to control or minimize the various risks 
involved in an export sale. 

5. Qualified personnel often cannot be obtained to establish a full-fledged export 
department within the existing wage and salary policies of a corporation. 

6. Commercial banks, for various reasons, are not able or prepared to provide 
fiftcilities to support ell the credit needs that a corporation has for both domestic and 
export sales. 

No doubt you could cite other valid reasons besides those just mentioned. In out 
opinion, a properly organized and staffed ETC offers the smaller exporter the 
opportunity to overcome the above problems, but yet allows it to gain the "economy 
of scale" benefite of a larger organization (the ^TC) at an affordable price, while 
transferring or minimizing most of the risks to an export order to an ETC who IB 
experienced and prepared to assume the related political and commercial risks of an 
overseas sale. In effect, the ETC has the ability to convert an export order to the 
equivalent of a domestic sale for the smaller firm. 
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The preamUe trf S. 144 eQerfivri y h y tili fl titn the needs and r ww oo B wtij U^ 
fimuT , both fiw^^T^<^ffJ and ooD-financiBl, anaa£d be allowed ■"*! irpfTily encouraged to 
form ETTCa. The ABA atnngly soppOTts the needs and comn^rcial jostifiaitkn for 
fbiTiiing tradmg companies, hi our o^nion, the followmg areas of the propoaed 
IggiaiaHmi are CTiCicai to the iiii{V(n«i export pafanaanae (tf our natioD and ta the 
aaccen rf BTCs which »e formed; 

/. AjUiiru»t axmftian.— it ia cealistic to aasume that anceearfid ETCa wiU and 
anat deal witb nmneraos ■™mH«' finoa tluA have pradncts wUck ia Bwat caaes w31 
be axnplmiientary hot m ■■J"'"* caaes m^ be comprtitm. Hub competitne aapact 
ahoald not be mnpitfirrf out of praportkn. becune lime aie natural &ctarB in the 
marfcetplace, thmt limit the nactical i»iiHlji tt an ETC hemg able to cuntwJ or 
mmopu^ the anaDo' firm. Hoat foreign bt^eis make the actual porcfaaee dedaoB 
and win not delegate ancfa reapoodfaililT to a little-known ETC. AdditiiaiaUy, the 
ETC sales niun- ei ^itiitiT e eanntit imifaratand the t wAni c a l sp eci fi cati o n s of a product 
:. Rnalh, one most not o mk io t the vent real fact diat 
___.. ,_ dbjB '■ ' - - 



both the U^ and fore^ uuutiies. This virtually awiiiiii mat the cooopedlna, 
global marke^ilace will provide an rffac t iv e ooiBilBbalanee to the li"«i^"« bat 
logical antitnist eaemplion that an ETC r ec piir e a to pw^iar l y ni|iiiiiiiiil siaaUe 
nnmfans (tf Bnalter firins, snme of wfaidt m^, on ocrasion. be competing for (ha 
same foragn order. We feel that the bill, aa proponed, has adequate contnds to 
punisfa any firms which migU intmtiaaally viobte the spirit of the antitrust 
IBtiviffiODa itf thetelL 

i Bank tqtdty participatuin. — Mr. Chairman, the ABA is awaze of the concerns of 
this SnbtrmTunittee, the fedo^ ii»Tibmg agencieai and oth^ parties hve aapnBBad 
on the i»ue of controllinK interests by a aamnercial bank in an ETC. Our ■—■■*■» ■ 
banks afe Just as interested aa rtiia Committee in a^ iiialiHg tlie p wAl n iwa tKart ^Hfp^ 
hanks have encommtned in tbeir B^T vmtui e a , fa e igu ^KhawK *—'i"gPi and 
other nmilar ezperiencea in various spedaliaed areaa oFhanking. We alao waitf tbe 
legislation to irovide reaaonri»le controls <r safeguards diat would prevent the 
' tmilar difficnltiea in the actrritiea cs bank-^smtralled tapu r t t mrfing 



Initial^, we wish to declare our positiao th^ die American Bankns AasocialiaD 
ttnmgly supports the poBtion erf' tlu right (f banks to have amtrtdling interests in 
Export Traihiig Cbmpaniea. We intAid to look al th^ position fiitan the fallowing 
viewpoints: 

(al The implied reaponaibilities (f □on.ccmtTolIed investments by banks. 

(bl Safeguards, thr^wh dUntory langoage, tfa^ woold deoiriy speAL out tbooe 
activities in which 'STCa with controlling bulk ownnship would be excluded bitma 
engaging or arranging throcigb such firms. 

(c) Structural fonns in whicfa bank-^ontrrdled ETCs might operate. 

(d) The analysis of risks inberratt to ETCa and whether such risks need un&vm^ 
ably impact on a bank or bonk holding compai^. 

It is oar anvictian that the l*giJ»tjiBj sttaald recognize thai while the ETC 
concept is weU-known around the worid, it ta in its in&ncy in the United States. 
Thus, final langrmgr dioald ^ovide for Qezibility to allow for the ctxicept to 
devekip in this country in tine with actual experience of ETCs, the evtJving rede 
ETCb will logically play in a changing world of tbe fiiture. and provide for adminis- 
trative fireedom to mo£fy permitted activities and ndes for an ETQ without having 
to pan amendatory langtiagj each time a change is agreed ttpon by the requisite 
federal aathorities. 



Many conunercial bonks regardlew ti we or location, have had unfovorable 
experiences with investments in >i»nHng affiliafja whraein th^ have had a minor- 
i^ and noncontrolling equity position. This results front the bet tfad a bank is 
often — in aucfa aituatioiis — not in a poaitian to predude such activities ttat it 
coandeta unsound nmply because it does not have eiUKT voting or managmient 



tion — then bank management will undoubtedly decide ti 

has equal responaibilin' and ownership posti<Mis. 

Not all cmnmercial banks will want ciKitralling ownership rights in an ETTC firm 
for reaaoos of policy or pfailoac^y best known to them— bat this should not pre- 
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elude other banks from having controlling ownership i: 
lieve that controlling poeitlons are beet processed on a specific application or ap- 
proval basiH by the appropriate Federal banking agencies. This is in line with the 
present language and controls of S. 144. 



When we appeared here last July concerns were raised that the current language 
in S. 2718 could conceivably allow bank-related BTC's to use such enterprises to 
become security dealers or underwriters or even commodity tradere. As assessed 
from discuBBions by both the ABA Trading Company Task Force and its Govern- 
ment Relations Council, let me assure you that it is not the intent of bank-related 
ETC's to engage in the above mentioned activity or activities. Furthermore, S. 144 
specifically states that a bank-related ETC may engage in security business only to 
the extent that its bank investor is permitted under Federal and State banking laws 
and regulations. 

Some discussion has also evolved around the meaning of the term "principallv 
engaged" as it relates to EHX^'s. We would hope that any attempt at defining such 
term would include language that would allow an ETC to be involved in the 
exportation or importation of products, or for that matter, permit an ETC to be 
formed to cany out project-type activities required by buyers desiring a turn-key 
sales proposal. While the emphasis on exporting activities must predominate, it is 
realistic to recognize that an ETC can fill a useful role by also handling the 
importing needs of an existing client as well. From the ETC management viewpoint, 
it allows them to better rationalize Its staff, its fixed assets, and its distribution 
network, if allowed to serve both the exporting and importing needs of a client. No 
doubt such additional activities — without undue risk — could also enhance the oper- 
ating profits and financial substance of an ETC. 

From a client standpoint it is advantageous to (a) have "one-stop" shoppii^ for 
both export and import activities, (b) the cost benefits of latter scale purchases by 
an ETC, (c) relief from credit facilities of a client at his local bank, and (d) assured 
compliance with trading regulations and documentation for both buyer and seller. 

Additionally, we feel it might be helpful if some clarification could be provided in 
the legislative language which prohibits bank-related ETTC's from engaging in manu- 
facturing or agricultural production activities. We could envision a problem arising 
out of a possible joint venture arrangement between a bank and a manufacturing or 
agriculture production concern. The current language appears to be too broad and 
sweeping and quite frankly a bit discriminating in view of the fact that this 
prohibition applies exclusively to bank-related export trading companies. Further, 
we cannot uncover why this prohibition was included in this section of the bill and 
that is the principal reason why we would hope that this provision could be 
modified or at least clarified. 

STRUCTURE OP EXPORT TRADING COMPANIES 



ETC'b will be formed in many different ways to capitalize on the ingenuity of 
different management philosophies of both financial and non-financial corporations. 
This is sound and appropriate because it allows changing trading customs and 
patterns to be accommodated by capable marketers operating in the global environ- 
ment. The final language of S. 144 should attempt to capture this needed flexibility 
so as not to inhibit the growth and success of the total ETC concept likely to be 
employed by diverse U.S. firms. 

Some banks, with large international branch networks and/or trade services 
arms, will wish to have wholly-owned ETC subsidiaries to best serve the needs of 
their existing or potential export clients. This form could result in better risk 
minimization and more efficent banking systems or forms for both the ETC and the 

In a different part of the ETC spectrum, other banks — probably the regionals— 
may wish to enter into joint venture ETC's with certain customers of the bank. The 
idea of including an existing customer in a joint venture would be to tap the 
superior marketing or technical skills of a firm that is already highly sophisticated 
in handling international business. Let it be said that it may be advantageous — in 
joint venture or consortium arrangement — to have both U.S. or foreign partners 
that can contribute their own special skills and contacts to the operations of an 
ETIC, The foreign partners could and should be allowed to either banking and/or 
non-banking partners. 

Similarly, it is not unrealistic to assume that private companies, such as grain 
dealers, could be very successful ETTC's, They prot^ly have excellent contacts with 
fbreign government officials who make sizewle purchase commitments on behalf of 
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their nations. Consumable goods would logicaHy and conveniently be best sold 
through auch ETC related firms. Finally, capital goods manufacturers, who have 
existing dealer networks spanning the globe in many countries, could very lexically 
form an ETC that would purchase and sell accessory or complementary products 
used by local buyers of the basic capital gcMidB produced by other U.S. baaed or 
multinational firms. Such multinational firms could choose to form an ETC as a 
whoUy-owned subsidiary, or, a joint venture with U.S. and/or foreign partners. 
It is clear to us that early passage of ETC legislation is more important than the 
extent to which the legislation describes the approved organizational structure that 
an ETC might have. The longer it takes to pass S. 144 the greater time it allows 
traders in other countries to lock up new markets or obtain greater market shares 
in existing territories. The job of exporting is now not later. 

RISKS INHERENT TO ETC's 

Prior testimony before this Subcommittee on ETTC's during the 96th Congress has 
adequately addressed raost of the risks, or such issues may be addressed by other 
witnesses appearing today. We have thus purposely chosen not to duplicate such 

In summary, Mr. Chairman, by no means do we see the enactment of S. 144 as a 
panacea for our export deficiencies, but the ABA does feel that this legislation is a 
much needed step in the right direction. It is in this spirit that the American 
Bankers Association strongly endorses S. 144. 

We thank the Committee for the opportunity to appear today and we would be 
pleased to answer any questions you might have. 

Senator Heinz. Mr. Stucky, thank you very much. 

Gentlemen, both of you make a very strong, very compelling case 
for bank control. 

Mr. Stucky, you have listed in your statement, seven very impor- 
tant aspects of the successful conduct of a trading company and 
have shown how banks that are knowledgeable in these areas 
cannot only facilitate the activities of a trading company but, 
through their expertise, lower the risks associated with trading 
companies. 

BANKS WANT CONTROLUNG INTEREST 

Mr. Dawson has indicated that the banks that would want to be 
involved in this would want a controlling interest to minimize the 
risk of any trading company making bad judgments. 

Let me start with you, Mr. Stucky, because you do represent a 
bank, a regional one, in Wisconsin, a very good one, I am sure. 

You are in a sense a regional bank; you are not one of the m^jor 
money markets. You are, I suppose, fairly good size, but neither 
small nor huge. 

Mr. Stucky. That is right. 

Senator Heinz. And would your bank, which I understand has a 
holding company, be interested in the participation and formation 
of an export trading company? 

Mr. Stucky. Yes, we would, Mr. Chairman. 

Senator Heinz. Would you want to participate in an export 
trading company if the bank didn't have the option of having a 
controlling interest? 

Mr. Stucky. Speaking strictly on behalf of my bank and not 
sharing anything which is truly private, we have reviewed, and 
this has been touched on in prior testimony that the ABA and 
othere have given, we believe there are several ways that a region- 
al bank may choose to become involved in the ownership or inv^t- 
ment in a trading company. 
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The two that have the most appeal to us are those in which we 
would join with a group of two or three other r^onal banks to 
form a large scale trading company. Such an ETC would encom- 
pass middle market customers from the various r^ons, result in a 
good mix of products which would spread the credit and product 
risk, and create the diversification necessary to generate a bal- 
anced receivables portfolio for an ETC. 

The additional option would be for a regional bank to joint 
venture with either a consumer goods or a heavy goods manufac- 
turer who has the marketing expertise to sell products overseas, to 
understand or limit the product weuranty risks and to provide the 
service support necessary for products sold into the international 
marketplace. Whatever phUosopby that would work best with our 
particular customers would determine bow, or if, a joint venturing 
were formed. If none were interested, we would not hesitate to 
enter into a joint venture with other banks as previously men- 
tioned. 

Now, from the standpoint of the banking industry, petrticular- 
ly 

Senator Heinz. Before you go on to the bankii^ industry, let me 
clarify one question. Your bank does not own or control any mar- 
keting oflices overseas? You don't have £m overseas business, do 
you? 

Mr. Stucky. We do not. 

Senator Heinz. So you are in one sense typical of a lot of banks 
that do not now engetge in international banking; is that correct? 

Mr. Stucky. We have a London branch, but it performs the 
typical functions of that type of facility. It has not been actively 
involved in trade financing as the Milwaukee bank has. 

Senator Heinz. Therefore, what you have suggested is that those 
banks, such as yourselves, that don't have much in the way of 
overseas operations would find the trading company concept very 
attractive, either together or singly. 

Mr. Stucky. Yea. 

Senator Heinz. Elven though they don't now have immense over- 
seas capabilities. 

Mr. Stucky. That is correct. 

Senator Heinz. That is a point that hasn't been brought forwtu^ 
by any of our previous witnesses. There has been an assumption, 
perhaps unspoken, that it was only the banks with the internation- 
al operations that would be interested in setting up a tradii^ 
company. I think your testimony is very valuable in that regard, 
and I thank you for it. 

Mr. Dawson, you, too, have on behalf of the Bankers Association 
for Foreign Trade made a very strong case for this legislation. Do 
you think that the restrictions on the level of bank investment 
permitted as they are now in the bill, are too heavy, that the 
limitations are too low? 

Mr. DAW80N. Mr. Chairman 

Senator Heinz. And second, you might comment on whether the 
conditions for approval as they are now in S. 144 are too strict. 

Mr. Dawson. Mr. Chairman, I would think that if S. 144 passes 
as it stands, that we might Hnd over time that perhaps they are too 
strict. But as a starting point I do not think they are too strict. I 
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think as a starting point they are quite reasonable. There are, after 
all, legitimate concerns in some of these areas, and I think the 
restrictions that are there are necessary to deal with those legiti- 
mate concerns. 

Senator Heinz. Is the provision of the bill permitting disapproval 
of a subsequent investment by a bank in £m ETC after the initial 
investment, or moving the ETC into a new line of activity neces- 
sary? 

Mr. Dawson. I think as a starting point it probably is necessary. 
But once again, once a record is established, a favorable record is 
established, these are things that perhaps are too stringent. 

Senator Heinz. You know, I think you are in a good position to 
provide some examples of the kinds of experience, for example, an 
established international network that your banks, the members of 
your association could bring to an ETC. I think any information 
you can give us on this would strengthen the record, because I 
would like to be very clear on the extent to which banks do have 
expertise and skill in this area. 

Mr. Dawson. Mr. Chairman, I would want to make sure that my 
mind and mouth are both working well this morning. I have taken 
the "red-eye" plane flight from CaJifomia last night, so I hope I am 
reasonably articulate. 

BANKING SKILUl IMPORTANT TO SUCCESS OF PTC's 

If one were to look around American business and eisk in which 
industry one would likely find the kinds of skills that would be 
most important to the success of an export trading company, the 
bfmking industry has to be very high up on the list, possibly at the 
top of the list, especially amoi^ the larger banks that have a most 
impressive expertise internationally, a network of installations 
that would tie well with the business. 

They seem to be natural participants. The only thing that sug- 
gests to anyone, I think, that they etre not natural participemts is 
that the banking industry is a very highly, we think, overregulated 
industry, and it is always subjected to special kinds of consider- 
ations. 

I agree with Doug Stucky, who incidentally we are proud to have 
as a director of the BAFT, and he's been very active in our export 
expansion committee over the years, I agree with Doug that what 
we want to have and what S. 144 permits is a flexible approach. 

Those who require control and, most assuredly, those who have 
the most to bring are the ones who feel most strongly about con- 
trol, and that is the letrger banks, that they ought to have that 
r%ht if we want to attract them to the party. 

On the other hand, there are a variety of approaches that will be 
appropriate for other banks, as Doug has explained. 

Senator Heinz. Excuse me. Go ahead. 

Mr. Dawson. To refuse control for the banks is, I believe, to 
eliminate the interest in those who have the most to bring. 

Senator Heinz. I would also note, although you said this, that on 
page 7 of your summary stetement you make the very strong and I 
think commendable statement, that because banks are — I am para- 
phrasing — banks are well aware that commercial risks can be gen- 
erated in a trading company, banks are for the most part not 
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interested, not interested in equity participation in ETC's unless 
they can exercise control and institute the enforcement procedures 
and management processes that carefully limit the risks involved. 

That is probably the strongest statement we have had about the 
benefits of control in terms of minimizing risk to the banking 
industry, which is what Governor Wallich is understandably con- 
cerned about. 

Mr. Dawson. Absolutely right. 

Senator Heinz. On pages 12 and 13 of your written statement as 
opposed to the oral statement, you have provided a very interesting 
insight into history. You note that with respect to the issue that 
has arisen about the separation of banking and commerce, that 
there is a very real and compelling precedent involved in small 
business investment companies. 

And you quote from a report issued by the Senate Banking 
Committee, in 1976, that justifies an explanation why this commit- 
tee and the Senate recommended 100-percent ownership of small 
business investment coompanies by banks. 

Prior to that time there had been a 50-percent limitation. This 
limitation was repealed by this committee's legislation. I won't 
quote the rather lei^hy committee report. But, I would, without 
objection, ask that the quote from the committee report on page 13 
of your prepared statement be inserted in the record at this point. 

[The excerpt from Senate Report 94-420, 94th Congress follows:] 

Section 108 of the bill would permit banks to own 100 percent of the voting 
common stock of a Small Business Investment Company. In 1967. the Small Busi- 
ness Investment Act was amended to prohibit a bank from acquiring 50 percent or 
more of the voting equity securities of an SBIC. The provision, which was initiated 
in the House, was provoked by concern over the "monopolistic potential" of com- 
mercial banks in the SBIC program, although there was no evidence of abuse. 

The SBIC industry and SBA have been actively working to bring more private 
capital into the program. Although many banks have expressed interest in the 
program, it is frequently difficult to find compatible coinvestors with sufficient 



assets, A bank's exposure is limited bv law to a maximum investment of 5 percent 
of capital and surplus. Allowinj! banks to control or wholly own a license would 
'- - "urage financial institutions which are interested in the sound develop- 

mic p ■ ■■ " - ' 



ment of the SBIC program and would increase the amount of capital available for 
small business investment,' 

Mr. Dawson. Thsmk you. 

Mr. Stucky. Mr. Chairman, could I state something into the 
record on the point you addressed on the possible interest of re- 
gional banks in FfTC s? You seemed surprised that many regional 
banks would have a strong interest. I want to share some personal 
experiences while following this l^slation for the better part of 2 
years. 

I have kept an informal list of the banks that have called me 
because of the involvement that I have had in this le^lation. I can 
tell you that no less than 25 r^onal banks have an mdividual or a 
task force that are seriously looking at this type of legislation and 
what it can do to help them serve their loc^, and middle-market 
customers best. 

I think there is much more support for ETC's amongst the small- 
er r^onal banks than this committee is maybe aware of I also 
think it is important to stress that, because the smaller customer 
or exporter is most likely going to be served by a r^onal hsmk, it 

>S. Kept. No. 94-420, 94th Cong., 2d was., S-9 (1976), 
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is essential that such have the capability to provide the services 
readily rendered. 

There is no lack of interest and support from my own overview, 
for ETC's in the regional bankings segment of our industry. 

Senator Heinz. Mr. Stucky, thank you. I am glad you made that 
point. I, myself, haven't had a chance to review the testimony of 
the Independent Banking Association which is composed largely of 
the smaller banks. 

I hope that it is exactly as you say and that it takes a similarly 
positive position. But I am glad that we have your testimony on the 
record. I appreciate it. 

Senator Proxmire. 

Senator Proxmire. Mr. Stucky, how big is your bank, what are 
the footings? 

Mr. Stucky. The Anchor Bank in Milwaukee, is approximately 
$4 billion, while the total holding company is about $5V^ billion. 

Senator Proxmire. Where do you ranK in the country in size as 
compared to other banks, you are what? 

Mr. Stucky. The bank would be roughly in the 45 to 50 range 
amongst U.S. banks. 

Senator Proxmire. Far and away the biggest bank in Wisconsin? 

Mr. Stucky. Yes, I think that is a true statement. 

Senator Proxmire. I am not sure I completely, I am completely 
clear on your position as to whether or not your bank would want 
to set up and control an ETC, or whether you would want to do 
that in concert with other banks. 

own export trading company 

Would you have any plans to have your own export trading 
company? 

Mr. Stucky. We have looked at all three possibilities. The prefer- 
ence, as I stated before could be one that would jointly be formed 
with other r^onal banks. 

However, there are a couple of customers, one an export manage- 
ment company, one a major multinational firm, who have, off the 
record, talked with us about joint venturing in an ETC. Depending 
on the particular appeal that could be generated from our custom- 
er area, we might go that joint venture route. 

Now, if both of those alternatives were to fall apart, we might 
decide independently, in my opinion — I can't speak for bank man- 
agement, who has talked about this — to form our own trading 
company and we would want control in that trading company if we 
were the prime sponsor and mover behind it. 

Senator Proxmire. So that under those circumstances, those are 
not necessarily the choices you would prefer, but under certain 
circumstances you would agree with Mr. Dawson that you would 
want control? 

Mr. Stucky. Yes. 

Senator Proxmire. On the other band, you might prefer one of 
the other two alternatives if you could work it out. Can you give 
me any idea how many banks in Wisconsin would be interested in 
setting up an ETC, if any? 

Mr. Stucky. I know for sure that the three largest banks are all 
actively looking at it. 
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Senator Proxmire. All actively looking at it? 

Mr. Stucky. Yes. 

Senator Proxmire. Out of 200 or 300 banks in the State. 

Mr. Stucky. Yes. 

Senator Proxmire. I would like the judgment of both you and 
Mr. Dawson as to what effect, if any, the amendment, you are 
familiar with my amendment? 

Mr. Stucky. Yes. 

Senator Proxmire. Mr. Dawson, I presume, is familiar with the 
amendment? 

Mr. Dawson. Yes, sir. 

Senator Proxmire. What effect, if any, that amendment would 
have on the, in the first place, I would like to ask you, on increas- 
ing exports in Wisconsin. Say we adopt the bill with the amend- 
ment I have suggested confining this largely to holding companies 
and Edge Act corporations, bank holding companies and Edge Act 
corporations. Would this have any effect, in your judgment, in 
reducing the export business available in our State? 

Mr. &rucKY. Reducing? 

Senator Proxmire. Reducing it as compared to not having the 
amendment. 

In other words, the alternatives are this. We adopt this bill, and 
I think it is going to be adopted, it went through the Senate last 
time unanimously including, of course, my support, but if we adopt 
this bill with my amendment or without it, my question is, what 
effect, if any, would that have, in your judgment, on the export 
business in our State? 

Mr. Stucky. 1 think, first of all, export trading companies, 
whether it is Wisconsin or whether it is any State which has 
products which are sold in the international marketplace, will 
enhance the total exports of this country because the export trad- 
ing company is a proper vehicle by which a commercial bank can 
most conveniently handle the occasional exporter's business. 

By itself, the smaller exporter does not offer the potential proftt 
or appeal to a bank to work with it or to train and educate its staff 
for the occasional transaction. But, if the bank has the assurimce 
that business can be channeled to a trading company which is 
competent and efficient and knowledgeable about the international 
marketplace, you can consolidate that business and handle it on a 
much more efficient bfisis, and you will, therefore, encourage your 
calling of^cers to sell the international services of the bank more 
actively, especially amongst middle-market customers, than they 
presently do. 

That will enchance total exports in Wisconsin emd elsewhere. 

Senator Proxmire. Now, you have answered my question largely, 
but not specifically. How wfll my amendment affect that? 

Mr. Stucky. I think your amendment at first blurb does not have 
any m^or objections, either from me personally or from other 
banks that I have talked with. However, I think there are some 
banks, and having to speak on behalf of the ABA, you surely must 
realize that the constituency of the ABA is a bit different than just 
one bank, that do not have holding companies would be forced to 
form an Edge Act or a holding company if they wish to provide the 
services of Etn ETC firm to their clients. 
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It might result in a greater concentration of BTC's than maybe 
desirable in the financial and economic policies of this country, 
thus, I would opt for the flexibility of S. 144 as introduced. 

Senator Proxhire. Let me interrupt to say that the testimony 
we had yesterday from Mr. Heimann and Governor Wallich, par- 
ticularly Mr, Heimann, indicated that there were few, if any, a 
very small number at least, of banks who would be quedified to 
competently operate an ETC that weren't holding companies. 

Mr. Stucky. I think I would agree with the statement, but would 
not want to preclude others down the road from having to form a 
holding company to accommodate that type of need. I think Mr. 
Heimann's statement, which I have read by the way, is a very 
sensible one. 

I think there are indeed risks in doing this type of business. I 
think much more emphasis ought to be placed as to having the 
regulators eissure themselves, as well as the exporters of this coun- 
try, that a bank or ETC has the capability to judge risk and to 
carry out the technical functions of an export transaction. 

I think experience and know-how is very important probably 
moreso than believing, from a regulatory viewpoint, that by imposi- 
tion of a 20-percent-bank-equity limit, that one can effectively mini- 
mize the risk to a banking organization in one export trading firm. 

Senator Proxmire. Mr. Dawson. 

Mr. Dawson. Senator Proxmire, I would share Mr. Stucky's feel- 
ing that from the point of view of requiring bank holding company 
or Edge corporation ownership of such an activity, that it might 
preclude some banks from engaging in the activity just because 
they didn't have that vehicle. 

I think, on the other hand, as a practical matter, that those 
banks that do have holding companies, or do have Edges, will 
likely elect to place the activity in one of those kinds of vehicles. 

But I would also hate to have a bank precluded just because it 
didn't have the appropriate vehicle or was forced to form it for that 
specific purpose. 

SHARP INCREASE IN AMOUNT OF REGULATION 

Senator Proxmire. One of the reasons that I raise this issue, too, 
is because Governor Wallich indicated that one of the very serious 
problems with this legislation is that it is likely to increase sharply 
the amount of regulation, the amount of, he said, oversight jma so 
forth, would have to be intensified. 

And he would, I think, we all agree, that the banking industry is 
overr^ulated. We would like to limit that as much as we can. 

One way to do it would be to have it operated uniformly with one 
agency, the Federal Reserve Board, which would do so if we con- 
fined this, of course, to the E>lge Act and the holding companies. 

Mr. Dawson. Well, if we could find a way to reduce the amount 
of r^ulation on holding company activities, and leave the regula- 
tion just with the bcinks, then I think the banking industry would 
be forever in the debt of the legislators that produce that approach. 

I think the second part, the principal part of your amendment, 
Senator, the setting of a test as to whether this would be a positive 
for American exports, I think, frightens us a little bit in that 
knowing the position of the Fed, we think that we might have an 
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extremely hard time making the case to the Fed that the activities 
of the export trading company would meet that kind of test. 

Senator Proxmire. Yes. My amendment breaks down into two 
parts. 

Supposing we should not include the burden of proof on the 
applicant that wanted to set up a trading company, but did provide 
that the trading company would be set up with Edge Act corpora- 
tions or with holding companies, but eliminated the burden of 
proof. 

Wouldn't that take care of that part of your objection? 

Mr. Dawson. Well, I would say that as between the two items, 
the one that is most worrisome would be meeting the test. 

And the one that is probably less worrisome is the requirement 
that it be in a holding company or in an Edge, although here, 
again, I think it is better to permit people to elect whatever vehicle 
they wish to use. 

But, as between the two, the one that I think that we could 
accept more happily, would be the requirement that it be in a 
holding company or an Edge. 

Senator Proxmire. Let me ask you, I think in this legislation, in 
determining this legislation, it seems to me it is witnesses like you 
who convince us it would be wise to tremsfer from the Justice 
Department Antitrust Division that responsibility of enforcing our 
antitrust laws, has the expertise, the competence, has the person- 
nel, to the Commerce Department to make the decision as to 
whether or not antitrust laws are being violated. 

What is your case for taking this authority away from the Jus- 
tice Department with respect to trading compfmies? 

Mr. Dawson. Senator 

Senator Proxmire. Which, as I understand it, the bill does. 

Mr. Dawson. Yes; I am not able to respond effectively to that 
point, and would prefer just not to answer. 

I am not familiar enoi^h with the mechanism that the Com- 
merce Department has in mind to monitor the antitrust provisions, 
although I think when you are in an industry as tightly r^ulated 
as banking, that we are controlled in so many ways that it seems 
to us very hard to sin. 

Senator Proxmire. Well, whenever there is a way to sin, most of 
us will find a way to do it, unforttmately. 

Mr. Stucky. 

Mr. Stucky. A personal reaction to that point. 

From the simplistic standpoint, I feel that the total trade trans- 
eiction ought to be viewed in the perspective of a national policy for 
exporting. 

I think the Antitrust Division, per se, concentrates much too 
much on the domestic side of this, which is their prescribed role, 
and then they try to extrapolate from that role using the same 
mechanisms and ^e same tests for a sale conducted in the interna- 
tional marketplace. Such comparison is, in my opinion, unfair euid 
likely to be misleading. 

I don't feel that the PTC has the perspective of what the total 
U.S. trade position must be. I think the Commerce Department 
offers a better overall perspective. 



d by Google 



211 

For that reason, the Commerce Department deserves the oppor- 
tunity in conjunction with the Justice Department or the FTC, 
from whom they are going to have to learn from the Antitrust 
Division some of the iotracacies of the impUcations of this, the 
Sherman Act and Clayton Act and the likes of that. 

I think initially close cooperation is essential, but I think the 
Commerce Department can take the role over and give a better 
perspective in total to the trading role of this country, including 
the anticompetitive aspects. 

Senator Proxmire. My time has expired, Mr. Chairmsm. 

Senator Heinz. Mr. Stucky, I want to continue with the discus- 
sion of Senator Proxmire's amendment, if we may. 

Mr. Dawson has indicated that the second part of his amend- 
ment, where the Board of Governors shall not approve an applica- 
tion unless it determines on the basis of the record that such an 
investment would contribute significantly to the export, and the 
exp>ort trading compemy agrees and will operate in a variety of 
ways as yet unknown, to be prescribed by the Federal Reserve, do 
you support that part of Senator Proxmire's amendment? 

Mr. &ruCKY. I personally feel that both of the tests that are 
required are very difficult to achieve. 

I understand the reason why one would impose them. First of all, 
it is in the national interest to have something like that. 

It is kind of like asking a doctor after he's completed cancer 
sui^ery on your wife, whether he has gotten ail of it. 

It's the same conditionality of exports; 5 years from now, the 
doctor might be able to tell you, or we might be able to tell you. 

I think the tests, and I think just by dialog between regulators, 
the Congress, and operating E'TC's, that we will evolve without 
strict controls and standards initially, the most effective ETC down 
the road. 

To hamstring it with those tests now, I think, might frustrate the 
development of successful ETC's. 

Senator Heinz. Now, both you and Mr. Dawson have talked 
about the first part of Senator Proxmire's amendment, which has 
at the outset a requirement that only holding — banks with holding 
companies or Edge Act corporations, could form or participate in a 
major way in E'TC's. 

Now, let me ask you both this question. 

Should, as a basis of policy, our criteria for judging the appropri- 
ateness of a bank or banks entering into an investment in an 
export trading company be properly judged by whether or not they 
merely happen to have an Edge Act corporation or a holding 
company? 

Or from the standpoint of public policy, is it not better to have 
some kind of rationale that is related, not to what kind of appen- 
dages happen to be involved with the particular banking institu- 
tion, but whether the bank has the capabilities to assess the risks, 
to contribute its skills, to manage wisely. 

Would you care to comment? 

Mr. Dawson. I would agree with your suggestion that it is not 
appropriate nor most desirable to have the requirement that a 
participant of a holding company or an Ed^e. 



d by Google 



212 

I think, on the other hand, that this need not be a terrible 
impediment to most of the people that are interested. 

I do, in a sense, share, perhaps some of the philosophy behind 
the approach that perhaps banking and nonbanking activities are 
different and ought to be housed in different pews, and hopefully, 
eventually regulated differently. 

At the present time, we suffer the full weight of the regulation, 
whether it is in the bank or the holding company, so there is no 
advantage to us really to put something in a holding company. 

If hope were to be held out to us that the holding company s 
activities were not really going to have a parade of exeuniners 
looking over our shoulders every day, then I would be inclined 
philosophically to support that distinction. 

I don't think we have been given very much encouragement so 
far, however on that point. 

Senator Heinz. That goes a little bit beyond that bill. 

Mr. Dawson. Yes. Yes; and as I say, our position is that we 
believe at this stage of the game, the way things are today, that 
the best approach is to permit participation to anybody, b£^ed on 
the Fed's determination as to their cajracity and without regard to 
where it might be housed in the organization. 

Senator Heinz. Mr. Stucky, I see you basically 

Mr. Stucky. Wholly agree. 

Senator Proxmire. You said the Fed's determination. 

Without this amendment, you would not have just the Fed's 
determination. 

Mr. Dawson. Well, the regulator's determination. I misspoke. 

Senator Heinz. Mr. Stucky, I gather you would agree? 

Mr. Stucky. Yes. 

Senator Heinz. Gentlemen, you have been extremely helpful. I 
appreciate your insights, your frfuikness, and your good judgment. 

Thank you very much. 

Mr. Dawson. Thank you very much. 

Senator Heinz. Would Mr. Boles and Mr. Cooper and Mr. Gutt- 
mann please come forward. 

STATEMENTS OF H. PETER GUTTMANN, PRESIDENT. HPG ASSO- 
CIATES; JOHN M. BOLES, PRESIDENT, BOLES & CO., INC.; W. 
PAUL COOPER, CHAIRMAN, ACME-CLEVELAND CORP. AND 
CHAIRMAN, GOVERNMENT RELATIONS COMMITTEE, NATION- 
AL MACHINE TOOL BUILDERS A^OCIATION; AND JAMES H. 
MACK, PUBLIC AFFAIRS DIRECTOR, NATIONAL MACHINE 
TOOL BUILDERS ASSOCIATION 
Mr. Cooper. Thank you, Mr. Cheurman. 

Senator Heinz. Gentlemen, would you please introduce your- 
selves and any associates. 

Mr. GuTTMANN. I am Peter Guttmann, president of HPG Asso- 
ciates. 
Mr. Boles. I am John Boles, president of Boles & Co. 
Mr. Cooper. I am Paul Cooper, chairman of the board of Acme- 
Cleveland Corp., and accompanying me today is Mr. James H. 
Mack, public affairs director of the National Machine Tool Builders 
Association. 
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That is the trade association which represents Acme-Cleveland, 
as well as 400 other machine tool builders. 

Senator Heinz. Let me ask Mr. Boles, who has the center seat, to 
start. 

Mr. Boles. Mr. Chairman, my oral statement is my written 
statement. 

I am John M. Boles, president of Boles & Co., Inc., an interna- 
tional trading company. Our company difiers from most export 
management companies in that we were conceived and organized 
as a trading company drawing upon the experiences of the lai^e 
multinational trading companies of Europe and Japan. 

Our export activities span a broad range of categories from high 
technology systems to consumer products. We also import products 
for distribution in the U.S. domestic market and are engaged in 
third-country transactions as well. In most instances we act as 
principal, by purchasing products from our suppliers and reselling 
to our customers. 

One key element in our export success to date has been the long- 
term credits we provide to our foreign customers while paying our 
suppliers — manufacturers — on a short-term basis. In combining the 
two, we finance foreign receivables and domestic inventories there- 
by reducing cash restraints for both our suppliers and customers. 

We perceive our contribution as moving products across interna- 
tional boundaries by reducing the resource load on both the suppli- 
er and the foreign customer. In addition, we take on the task of 
market identification jmd research, transjrortation, compliance 
with foreign regulations, product service, advertising, promotion 
tmd all of the other tasks required to penetrate and develop off- 
shore markets. 

LONG-TERM CREOrr TO FOREIGN CUSTOMERS 

In essence, we are a major customer of our U.S. suppliers. In 
fact, we are a domestic customer — by taking title to our suppliers' 
products in the United States. This allows our suppliers to finance 
their shipments to us through the use of their established bank 
lines of credit on domestic receivables. We then finance and take 
the risks associated with the foreign receivables. By offering long- 
term credits to our foreign customers, the rate of sales growth of 
any given product becomes a factor of market acceptance and 
independent of our foreign customers cash availability. 

In practice, our foreign customers purchase goods from us; resell 
in their respective markets; receive payment from their local cus- 
tomers and then pay us. This is both fundamental and critical in 
the development of international markets. 

In our export activities we have specifically targeted at the 
small- to medium-size manfacturer of technology products and 
value-added agricultural items. We are convinced that these sectors 
represent substantial opportunities for long-term continued growth 
in export sales. 

Our market research has convinced us that by the end of the 
decade U.S. trading companies could account for approximately 
$100 billion per year in export sales. It is not our intent to develop 
as an analog of the large Japanese trading companies but rather to 
amalgamate theirs and other experiences into a U.S. trading corn- 
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pany which is responsive to the needs, opportunities, and regula- 
tions of this country. 

Boles & Co., Inc., strongly supports the overall thrust of S. 144 
along with its component provisions. We would, however, suggest 
that consideration be given to some of the more constraining as- 
pects of the bill which would seem to be in conflict with the 
legislative intent. 

It is essential that continuing progress be made in adapting the 
U.S. economy to the realities of world competition. In that regard, 
the formation of large U.S. trading companies will play a vital role. 
It is not our position that these trading companies would compete 
with existing export mechanisms, but rather would concentrate on 
those market areas, both products and geographies, outside the 
resource capabilities of export management companies and those 
manufacturers who are unable to operate directly in the foreign 
market. 

Should this bill become law we can perceive the rather rapid 
development of an export trading industry as opposed to the cot- 
tage industry complexion our export activities currently have. Fur- 
thermore, such an export industry would be an invaluable added 
resource to this country's manufacturing base and specifically to 
the thousands of small- and medium-sized firms, many of which 
have difficulties in marshaling sufficient resource to satisfy their 
domestic objectives. 

The composition of a trading company consists of numerous disci- 
plines and functions, but to the U.S. manufacturer he is viewed as 
both a large customer and quasi-banker. From that perspective, 
this is a correct interpretation. From the foreign customer s point 
of view, the trading company is a supplier and banker — also cor- 
rect. 

The one common denominator in any definition of a trading 
company will always be the ability to finance trade transactions. 
From the time of the earliest Sjrrian and Phoenician traders 
through England's Charles II and his Hudson Bay Co. to the giant 
Japanese trading companies of today, the cornerstone of interna- 
tional trade has been that of financing both the supply and redis- 
tribution of goods. 

U.S. commercial bank participation in trading companies is re- 
quired. Without their involvement the development of a meaning- 
ful export trading industry would be impossible. An alternative 
might be foreign banking institutions, which is already beginning 
to occur, but that escapes our definition of a truly U.S.-owned 
export trading industry. 

The critical issues in support of U.S. bank participation include 
their expertise in the use of credit; foreign collection procedures; 
the structuring of complicated international transactions from 
barter to turnkey projects; foreign currency trend analyses and 
those other financial services which only our banks are well 
equipped to handle. 

We are not convinced that either the domestic or foreign branch 
operations of a bank would be particularly productive in sourcing 
or distributing products for the trading company. The branch role 
would likely be limited to providing useful introductions to poten- 
t suppliers and customers. 
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We, as well as most trading companies, will require approximate- 
ly $1 in cash, either debt or equity, for every $1,5 in sales. As is 
evident, a trading company is extremely cash intensive and success 
is largely dependent upon the ability to secure substantial amounts 
of debt financing. 

DEBT TO EQUITY RATIOS 

Typically, debt to equity ratios of at least 10 to 1 will be required 
for the small or slower growing trading companies and as much as 
30 to 1 for the larger and faster growing companies. 

We have concluded that export trading companies can only be 
successful through an intimate relationship with U.S. commercial 
banks, provided they are prepared to either offer the requisite 
credit facilities or cause them to be offered by other finsmcial 
institutions. 

As U.S. trading companies will compete with foreign trading 
companies and various consortia, the issue of credibility becomes 
important. A small U.S. trading company is at a great disadvan- 
tage when compared to a Mitsubishi, Mitsui, Jardine Matheson, or 
Inchcape. However, a U.S. trading company affiliated with, or par- 
tially owned by, a major U.S. commercial bank becomes quite a 
different reality in the eyes of a foreign customer. International 
trade is predominantly -controlled by extremely large enterprises, 
and small unparented U.S. export companies are likely to become 
nonevents. 

It is difficult to comprehend any logic that would prohibit a 
commercial bank from owning a minority, majority, or total inter- 
est in one or more trading companies. Under title I of the current 
bill the limitations imposed on bank participation could very well 
be unworkable. The restriction limiting bank investments to a 
maximum of 5 percent of capital and surplus is less troublesome 
them is the $10 million limit and 50 percent equity ownership 
provisions. 

In view of the substantial amounts of debt and equity required to 
support trading company operations, unless the banking communi- 
ty can see an uncomplicated route whereby they can assume or 
exert control, their support is likely to be less than enthusisistic. 

We suggest that consideration be given to allowing banks equity 
positions up to 100 percent, provided their total equity investment 
in one or more trading companies does not exceed the 5 percent of 
capital and surplus test. The $10 million provision could then be 
eliminated and the decision by either a bank or trading company to 
combine would be a business judgment based upon the particular 
circumstances of each situation including the opportunities, re- 
source requirements, and availability. 

Depending upon the specific business architecture of any export 
trading company, antitrust exemptions may or may not be rele- 
vant. However, it is necessary that the law be clearly stated. The 
ability to determine in advance which export activities would be 
immune from antitrust suits is absolutely required. We support the 
proposals under title 11 of the bill and can offer no reasonable 
alternatives. 

Frequently very large offshore procurements will continue to 
require the Export-Import Bank's involvement. The realities of 
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foreign competitive pricing, coupled with government subsidies, are 
such that U.S. suppliers require financing packages beyond what is 
currently available from the private sector. We endorse and urge 
that these kinds of pr<^ams be expanded by the Export-Import 
Bank. 

Generally U.S. commercial banks are reluctant to iinance foreign 
receivables without the kind of guarantees currently provided by 
the FCIA. Our lack of a broad-based export experience has resulted 
in both debt and equity capital sources being uneasy over the 
perceived risk-reward ratios. Should the United States develop a 
well constructed export trade industry, spearheaded by private 
sector interests, the vagaries currently associated with exports will 
give way to knowledge, sound business procedures, and the comfort 
needed to sustain entrepreneurial activity. 

There is, however, a problem of bridging the gap through a 
transition period. This will require a much improved guarantee 
program by the Export-Import Bank and the FCIA, Such a plan 
should include provisions to finance domestic inventories specifical- 
ly targeted for export markets in addition to receivables. 

Once the U.S. banking community, along with other capital 
sources, establishes a firm presence and interest in foreign trade 
the requirement for Export-Import Bank and FCIA guarantee pro- 
grams should wane. 

Hoarding the Small Business Administration and the Economic 
Development Administration, we consider the level of funding to be 
not inadequate but unnecessary. When coupled with the overall 
task of developing an export industry, the administrative costs and 
the natural constituencies of those two agencies, we can see no real 
benefits accruing from their financial involvement. Although we 
are all eager to bring small businesses into the stream of export 
activity, the preferred route would be by way of the export trading 
companies providing the finance rather than public sector funds. 

KEY POINTS 

In summarizing, I would like to draw your attention to just a few 
key points: 

First, U.S. export tradii^ companies are required to both diversi- 
fy export markets and to expand the number of U.S. supplier 
participants. 

Second, these export trading companies could spearheeid the de- 
velopment of a sutetantial export industry by the end of the 
decade. 

Third, enthusiastic U.S. bank participation is vital to the cre- 
ation of an export industry. 

Fourth, U.S. banks are not likely to become enthusiastic partici- 
pants without the ability to assume controlling interests in trading 
companies. 

Firth, antitrust immunity will be relevant to some trading com- 
panies and of no consequence to others. All tradii^ companies, 
however, will need to have a clear understanding of their antitrust 
liabilities. 

Sixth, Export-Import Bank participation should be expanded on 
large offshore procurements and an improved inventories and re- 
ceivables program implemented. 
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Seventh, as private sector financial institutions become increas- 
ingly conversant with export trade activities, they will tend to 
move into the role of financing inventories and receivables. 

E^hth, Smeili Business Administration and Economic Develop- 
ment Administration funding progrzmis would not be productive or 
necessary if private sector financial institutions become involved. 

Ninth, finally, the concept of a broad-based export industry is 
fundamental, transcending more than just the current trade deficit 
problem. It eiddresses the broad issues of world markets in a world 
economy where technology, products, and services flow without 
regard to national boundaries. It further focuses on the critical 
questions of capital formation, new job creation, inflation, asset 
redeployment, ai|d international prestige. Indeed, it is difHcult to 
see how we can formulate and implement domestic economic polic? 
without a parallel policy on international trade. 

Thank you, Mr. Chairman. 

Senator Heinz. Mr. Boles, thank you. 

Mr. Guttmann. 

Mr. Guttmann. My name is Peter Guttmann. I am the president 
of HPG Associates, a small, independent firm of mtmagement 
consultants in architecture, engineering, finance, management and 
planning, preicticing internationally. 

I am also an officer of the International Engineering Committee 
of the American Consulting Engineers Council (ACEC) on whose 
behalf I appear today. 

ACEC is a national organization with a membership of about 
3,700 engineering firms in the United States. Although a small 
percentage of the membership, there are a number of firms, on the 
order of about 100, which have for many years provided consulting 
engineering services throughout the world. 

The American Consulting Engineers Council also participated in 
many joint activities with other trade associations which bring 
toge&er representatives of the service industries for the purpose of 
analyzing the international trade problems and needs of the service 
sector. 

For example, we chair the Export Trade Promotion Subcommit- 
tee of the Internationa] Service Industry Committee, of the Cham- 
ber of Commerce of the United States. 

ACEC is also chair of the International Engineering and Con- 
struction Industries Council. 

Thus, while I shall speak today from the j)erspective of the 
International Engineering and Construction Industries, I believe 
my comments broadly represent a viewpoint common in most, if 
not all, U.S. service industries. 

VIEWPOINTS OF U.S. SERVICE INDUSTRIES 

Consulting architects/engineers render professional services. We 
plan, study, speciiy, design, supervise and manage construction. 

We provide trainii^, handle operations, and occasionally we 
trouble shoot. We are part of the engineering and construction 
industry which contributes about 15 percent of the gross national 
product of the United States of America. 
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Through the international marketplaces, American consulting 
A/E's contribute significantly to the balance of payments emd for- 
eign trade of the United States. 

This does not follow from our fees, which are relatively small — 
front end — sums, merely a fraction of the cost of the projects on 
which we work — but from materials and equipment we specify and 
against which manufacturers — the exporters of goods — will have to 
quote. 

Moreover, largely as a consequence of the difference in measures, 
few U.S. builders today can or will bid on overseas projects unless 
the plans and specifications are written by U.S. architects/engi- 
neers. 

As for the ratio of consultants' income to the volume of business 
their specifications generate, the U.S. Department of Commerce 
has estimated that for every dollar of fees which we earn for our 
services, $8 are subsequently exported in construction-building 
services and equipment, machinery and goods. 

Consulting A/E's, as a whole, are recognized promoters of foreign 
trade, and, as such, it is increasingly the case that foreign govern- 
ments support their nationals with a substantial array of incen- 
tives. 

I assume it is not necessary here to recount the litany of disin- 
centives to American consultants' overseas practice with which our 
Government has distinguished itself. 

Allow me to offer one illustration of the landscape of foreign 
competition into which American A/E consultants regularly enter 
abroad: One German firm, two British, one French, two Canadians, 
one Italian, one Scandinavia — eight Americans. 

And, of course, never more than one Japanese outfit. If an inter- 
national technical services proposal typically costs from $5,000 to 
$100,000 just to prepare, consider the economic implications of 
foreign professional consortia for their American counterparts. 

In a word, Mr. Chairman, the situation reduces to the dilemma 
of extinction or emigration, that is, multinational incorporation. 

In foreign countries today, the merchants and manufacturers 
emd businessmen generally are allowed to combine to go out and to 
seek foreign trade, and they do combine for that purpose. 

If we are to meet them on a fsiir basis of competition, we must 
place in the hands of our businessmen the same methods which the 
businessmen of other nations use in seeking foreign trade. 

These, Mr. Chairman, are not my words. They were spoken in 
August 1919, by Senator Atlee Pomerene. The Senator succeeded in 
persuading a reluctant Congress to pass his bill, but, alas, the U.S. 
service industries had no lobbyists in place at that time, so the 
famous Webb-Pomerene l^islation failed to Include services — only 
goods. 

It may come eis a surprise, but eis late eis 1970, high officieils of 
the U.S. Government thought Webb-Pomerene applicable to archi- 
tect/engineer services and it became a bitter disappointment to all 
involved that this was not so. Permit me to explain: 

In one of the early moves to promote the export of U.S. goods 
and services, the U.S. Department of Commerce, in 1969, developed 
a Joint Export Association program, and invited A/E's to establish 
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a professional JEA by means of which to solicit engagements in 
Southeast Asia. 

With the support of American Consulting Engineers Council, and 
under the direct sponsorship of the U.S. Department of Commerce, 
I founded Amer-Asia Consultants in 1970 and, through the general 
counsel of the Commerce Department, applied for Webb-Pomerene 
Association status with the Federal Trade Commission. 

Of course, the FTC had no choice. The application was refused, 
fmd as attachments Nos. 1 and 2 will show, and 1 offer these 
attachments without reading them. 

Senator Heinz. Without objection, the attachments .will be in- 
cluded in the record at the appropriate point. 

THREAT OF ANTITRUST ACTIONS 

Mr, GuTTMANN. The intercession of the Secretary of Commerce 
was required to afford Amer-Asia — a group of 12 small private U.S. 
consulting firms — assurance from the Attorney General of the 
United States that it would not be subjected to criminal antitrust 
proceedings. 

To my knowledge, Amer-Asia was the only U.S. consortium of 12 
competing domestic service firms who worked harmoniously and 
successfully in the international arena. 

In the end, in 1974, it was not the U.S. Government, but the 
threat of antitrust action by domestic U.S. competitors that forced 
us to dissolve. 

While we obtained work overseas and earned reasonable fees, we 
could not afford the legal defense funds against possible antitrust 
proceedings. 

Since then, I have often referred to the Amer-Asia experiment in 
efforts to convince the Congress that Webb-Pomerene should be 
amended to include services. 

I have testified on this matter many times. In veiin. Other organi- 
zations, such as the Chamber of Commerce of the United States, 
have taken similar positions, also in vain. 

Until fairly recently, Webb-Pomerene appeared to be the only 
vehicle to permit consultants in particular and the service indus- 
tries in general to meet international competition by joining forces 
and presenting a united U.S. approach in the foreign markets 
without also incurring the unacceptable threat of U.S. antitrust 
action. 

The initiative by you, Mr. Chairman, Senator Danforth and 
former Senator Stevenson to facilitate U.S. exports by legislating 
the sanction of a U.S. trading company considerably expands the 
original purpose of the Webb-Pomerene Act and will at last accord 
the American industry instruments of competition which have long 
worked to the advantage of our foreign competitors. 

1 could envision, just for my industry, U.S. architects/engineers 
and other professionsils participating in trading companies activi- 
ties: 

Forming an Amer-Asia type of consortium. 

Contributing design-engineering expertise to contractor/builder 
groups, as well £is construction and project management. 

Assisting banks, insurance companies, appraisers, as technical 
partners for specific service areas. 
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Providing professional guidance/advice in mining, ocean science 
and technology enterprises, space and communication ventures. 

Now, with specific reference to some of the questions that you 
have posed to me in your invitation to testify: 

Yes, I feel that banks must be abie to participate in trading 
companies. Financing is a basic and essentia part of foreign oper- 
ations, sometimes it is the key to success. 

So banks are indeed desirable partners to have inside a combine. 
You will find banks in many of our foreign competitors' consortia. 

Not being a banker, I cannot address the circumstances under 
which banks should be permitted to control trading companies or 
what safeguards, if any, are necessary over that control. 

I can only state that banks in general have been good advisers 
and provided experience counsel to the service industries seeking 
international enge^ements. 

We welcome them as prospective partners. 

Antitrust immunity is absolutely indispensable to the formation 
of export trading companies. It is precisely because of antitrust 
restrictions that the U.S. service industries have shied away from 
foreign joint-venture associations — losing job after job to foreign 
competitors who do not suffer this domestic impediment in their 
international work. 

The U.S. service industry sector welcomes the proposed S. 144 
l^slation as the needed avenue to the amalgamation of our forces. 

Members of my profession do not ask for any subsidies or special 
incentives. 

We wish simply to ply our trade oversees, free to compete on 
relatively equal terms with our foreign counterparts, without 
undue exposure to what are properly domestic constraints and 
punitive sanctions. 

This the export trading company legislation before the Coi^ress 
will permit us to do. Hence, we support it and ut^e you to pass it — 
the sooner the better. 

Thank you for this opportunity to speak personally in favor of 
the proposed legislation. 

[Attachments to statement follow:] 

lAttachnwnl No. 1] 

U.S. Dbpartment op Commerce. 
BuKEAU OF International Commerce, 

WoBhington, D.C. Apnl — . 19T0. 
Hon. John N. Mitchbli., 
Attorney General, U.S. Department of Justice, 
Washington, D.C. 

Deab John; Two years ago this Department established a Joint Export Associ- 
ation (JEA) program offering cooperation and financial assistance from the U.S. 
Government to groups of VS. companies joining tc^ether to sell abroad. Under the 
JEA program, the Government shares specified costs of overseas market develop- 
ment activitiea with cooperating groups on a contract basis. 

The JEA activity was the suNect of an exchange of letters between Commerce 
and Justice in December 196T. The Assistant Attorney General, Antitrust Division, 
offered, in his letter of December 29, 1967, "to consider particular contracts and the 
proposed activities of associations which may be party to such contracts on a case-by- 
case basis whenever either the Department of Commerce or the participants in- 
volved may consider that antitrust problems may be raised." We should like to avail 
ourselves of this offer for a proposal now under consideration by Commerce for JEA 
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group of consulting engineers hfis now submitted a proposal under which these 
firms would oi^anize an association to develop and pursue opportunities in South- 
east Asia for the sale of their services. Because there is some overlapping of the 
services offered by the firms, as distinguished from the complementary nature of 
the firms in JEA's with which we have contracted in the past, I should like to have 
your views as to the compatability of the proposal with the antitrust laws. 

The following are the chief elements of the proposal: An office of the Association 
would be established in the r^on, headed by a general manager who would travel 
throughout the region to acquire information on prospects and plans for m^or 
projects such as power plants, water systems, hospitals, factories, etc. Specific busi- 
ness leads would be forwarded to the Association's headquarters in the United 
States which would elicit expressions of interest from the Association's members. A 
selection board would rate interested firms and designate the best qualified. The 
des^nated member firm would prepare and submit bids, and, if successful, execute 
the projects. It would receive assistance from the Association in financing its effort 
to secure the business. Nonselected members could, if they chose, compete with the 
selected member for the project, but without financial help from the Association. 

The initiative for the formation of this Association was taken by the Consulting 
Engineers Council of the United States, which circularized its membership and held 
meetings respecting the JEA program, culminating in the formation of the present 
group. All CEiC members were invited to join the group. CEC has a membership of 
more than 2,300 firms, of which some 150 are normally interested in international 
work. The charter members of this Association consist of 12 firms. Several of these 
have less than 10 employees; only 2 have more than 300. The total group will have 
about T50 employees. There are about 15 consulting firms in this country afiiliated 
with the CE^ that have more than 600 employees. It is estimated that the 12 
members of the group perform less than 5 percent of the total work by consulting 
engineers in the United states. 

It is estimated that U.S. firms account for less than 10 percent of the consulting 
engineering work in Southeast Asia. Despite the very high potential in this area for 
sales of such services, the U.S. share is considerably lower than elsewere. Competi- 
tion is strong and our industry contends that other governments appear to be giving 
their firms considerable support on a selective basis. Although the U.S. participates 
substantially In the financing of projects in Southeast Asia through contributions to 
the World Bank and its affiliates, the United Nations organizations, and the Asian 
Development Bank, contracts obtained by U.S. engineering consulting firms amount 
to but a small percentage of U.S. contributions to these organizations. 

As you may be aware, consulting engineering firms provide professional services 
in the field of study, design, supervision of construction, planning, training, and 
management. A consultant normally acts as an impartial adviser to a host country, 
a local government, an industry, or an owner. Consulting engineering services, for 
instance, for the study, the design, and the supervision of construction of a new 
facility may amount to some 5 percent to 15 percent of the total cost of the project. 
The consulting engineer's design and specifications, however, will usually define the 
costs of the acquisition of construction contractors, the equipment and material. 
Thus, if a United States consultant writes specifications. United States equipment is 
usually selected, and U.S. construction management becomes involved. It is estimat- 
ed that for every $1 in consulting fees, $5 worth of equipment and services are 
purchased from the country of the consultant. 

You can appreciate from the above the significance we attach to this particular 
proposal, which we are seeking to fund from fiscal year 1970 appropriations. I am 
hopeful that the information I have provided will enable you to respond favorably 
respecting the proposal's compatability with the antitrust laws. Both the Depart- 
ment and the Association believe that the Justice Department's approval is neces- 
sary before any further action should be taken. 
Sincerely, 

Secrbtary of Commerce. 
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OITP/JEA: JMurrin: MBer^er: PMorris: gjt 4/27/70 
cc: Morris, OGC 

Schwartz 
Betger, OCFP 

Guttmann 

Subject (Department of Justice) 

|Att»chm*nl Nd 2J 

Department of Jubtice, 

Antitrust Division, 
Washington, DC. July 2i, 1970. 
Mr. H. Peter Guttmann, 
Washington, D.C. 

Dear Mr. Guttmann: This is in response to your letter of June 19, 1970, request- 
ing a statement of the Department of Justice's present enforcement intentions with 
respect to the proposed formation and operation of a joint export aseociation to be 
known as Amer-Asia Consultants. This response is pursuant to the Department of 
Justice's Business Review Procedure, a copy of which is enclosed. 

The information you have supplied to vis indicates that Amer-Asia Consultants is 
a proposed joint esport association to be made up of eleven consulting engineering 
firms located in the United States. The sole purpose of the proposed joint venture 
would be to increase the participation of its members in major capital projects 
undertaken in Southeast Asia. It is contemplated that an office would be established 
in Southeast Asia for the purpose of acquiring information with respect to contem- 
plated major projects in that region. Such information would be forwarded to the 
joint venture headquarters in the United States and expressions of interest in 
particular projects would be solicited from the members. A neutral selection board 
would evaluate the proposals of interested members and would designate one as the 
best qualified for a particular project. The board would not be informed of the price 
which the potential bidders would ofTer to the purchasing entity. The member firm 
designated as hest qualifed by the selection board would receive assistance from the 
joint export association in financing the member's efforts to secure the contract on 
the contemplated Southeast Asia project. Members of the association who were not 
chosen by the selection board would remain free to compete for the contract, but 
would not receive financial assistance from the association. 

On the basis of the information submitted to us, it appears that the propoaed 
members of the joint venture are not among the largest competitors in the United 
States or international consulting engineering markets and have not engaged in 
significant amounts of work in Southeast Asia. The aggregate 1969 domestic billings 
of all eleven members of the proposed joint venture was slightly less than $31 
million. Their aggr^ate international billings amounted to only £2.55 million. Only 
one of the proposed members of the joint venture did business in Southeast Asia in 
1969 and that business amounted to less than $20,000. Moreover, it appears that 
some form of joint action between the parties to the proposed joint venture is 
necessary if they are to become significant competitors in Southeast Asia. Conse- 
quently, the Department of Justice, on the basis of the information which has been 
submitted to us in respect to this manner, does not presently intend to institute any 
criminal antitrust proceedings with respect to the organization of Amer-Asia 
Consultants. 

As is customary in matters of this kind the Department of Justice reserves the 
right to institute civil proceedings and to take any other appropriate action in the 
future in the event that facts presently unknown to us or subsequant developments 
should warrant it. 

Sincerely yours, 

Richard W. McLaren, 
Assistant Attorney General. 

Senator Heinz. Mr. Guttmann, thank you very much. I would 
like to ask Mr. Cooper to proceed. 

Mr. Cooper, I note that your statement is 28 pages long. Would it 
be possible for you to summarize that? 

Mr. Cooper. Yes. This is just excerpts from that statement. And I 
will be within your 10 minutes, Mr, Chairman. 

Senator Heinz. Fine, thank you. 
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Mr. Cooper. The legislation which we will be commenting on 
today, your bill, S. 144, is very similar to the l^slation which this 
subcommittee reported laat year, S. 2718. 

We strongly supported that legislation, and we strongly support 
this year's bill. At this time, we would like to address some of the 
objections raised to last Congress legislation, S. 2718, in the hopes 
of allaying the fears of those who attempted to block export trading 
company legislation during the 96th Congress. 

We commend you, Mr. Chairman, for your sponsorship of S. 144, 
a bill designed to stimulate exports, by spurring the creation of 
large-scale American trading companies that would provide a much 
needed export vehicle for small- and medium-sized businesses. 

As one very important way to accomplish this goal, S, 144 at- 
tempts to stimulate investments by U.S. banking institutions in 
new or existing export trading companies. This, of course, is the 
aspect of the bill which heis been the most controversial and has 
drawn the criticism of those who believe that commerce and bank- 
ing should continue to remain separate activities. 

Although NMTBA supports the general principle of separation of 
banking and commerce, we believe there is good, sufficient, and 
indeed, compelling reason to make an exception on a controlled 
basis for limited and conditional bank ownership of export trading 
companies in order to strengthen U.S. capacity to meet nontradi- 
tional international trade competition. 

Moreover, we further believe that as drafted, S. 144 contains 
more than ample provisions to meet each of the objections raised 
concerning bank ownership of export trading companies. 

In our view, any l^slation purporting to encourage U.S. exports 
through the facility of export trading companies, which does not 
permit bank participation, and in some cases the right of bank 
control is only a half step. 

ADEQUATE FINANCING CRITICAL FOR EXPORT PROMOTION 

Adequate financing is one of the most critical elements of export 
promotion. To continue to prohibit bank participation in export 
trading companies is to continue a halfway policy of half steps 
leading to hfjfway results. 

As discussed in detail in our written statement, title I of S. 144 
contains numerous provisions which are speciiically designed to 
safeguard the financial integrity of banks. 

By definition, the bill precludes export trading companies from 
being used as vehicles for investment in domestic industries. Fur- 
thermore, U.S. Government banking regulatory agencies would 
have clear authority to prevent ETC s from violating this restric- 
tion, since any significant investment by bank-owned ETC's would 
require prior approval from these agencies. 

Additionally, S. 144 contains provisions which will specifically 
insure that bank-owned ETC's will not have unfair competitive 
advantages over ETC's owned by nonbanking firms. 

Under S. 144, bank-owned ETC's will be much more heavily 
r^ulated than nonbanking firms. Specifically incorporating the 
request of the Federal Reserve, S. 144 prohibits a banking organiza- 
tion or any of its affiliates from extending credit "to an export 
trading company or to customers of such company on terms more 
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favorable than those afforded similsir customers under similar cir- 
cumstances." 

Therefore, we see no reason why if foreign banks can manage 
these risks, U.S. banks, which would be under the close scrutiny 
and supervision of numerous Federal regulatory agencies, would 
not be able to do so also. 

EXIMBANK CAPABLE OF MEETING FINANCIAL NEEDS 

Finally, opponents of direct banking participation in export trad- 
ing companies have alleged that there is no need for direct bank 
involvement in ETC's because the Export-Import Bank of the 
United States — Eximbank — is already capable of meeting the fi- 
nemcial needs of U.S. exporters. 

Our response to such contentions is, simply stated, that whereas 
Eximbank is designed to offer targeted Government financial as- 
sistance in special exporting circumstances, bank-owned ETC's 
would provide U.S. exporters with a one-stop financing and mar- 
keting package design^ to address a much broader rai^e of export 
trading opportunities. 

Moreover, although Eximbank is primarily a self-sustaining U.S. 
corporation, it is, nevertheless, a Government institution subject to 
official U.S. policy and regulation. Eximbank is, therefore, inhere 
ently less fiexible than bank-owned ETC's would be in similar 
commercial circumstances. 

As a matter of fact, the very fixture of Eximbank and its ability 
to promote U.S. exports is under serious attack as we meet here 
today. 

Even if the proposed cuts in Eximbank's lending authority — cuts, 
which, I might add, wilt effectively shut down the bank's role as a 
major player in the export process — even if these cuts are not 
enacted, the projected needs of Eximbank are almost certain to go 
unfilled. 

Thus, to expect an underfinanced, or perhaps even an unfin- 
anced, Eximbank to provide a m^or source of credit for U.S. ex- 
ports is but a fool's dream. Many of S. 144's strongest opponents 
are also the strongest and loudest critics of the Eximbank. How do 
they expect to finance U.S. exports? 

Mr. ChEiirman, to state affirmatively some of the benefits we see 
accruing to the United States under S. 144, the bill would alter the 
laws separating banking and commerce only as they apply to the 
area of export trade, an area where the United States has always 
recognized the need for special rules to meet foreign competition. 

Thus S. 144, rather than unnecessarily involving banks in com- 
mercial activities, actually follows the long tradition in U.S. law of 
not applying domestic rules to export trade activities, when to do 
so would only impede U.S. competitiveness in world markets. 

Clearly, bsmk expertise would be both transferable and impor- 
tant to ETC management, oi^anization, and operation. Direct bank 
participation is the fiiel needed to power the ETC vehicle. Direct 
incorporation in U.S. ETC's of the many export services that 
American banks are able to offer would be of great competitive 
assistance to U.S. exporters who now incur additional delays and 
expense in obtaining similar service. 
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ANTITRUST LAW PROPOSALS 

Now addressing briefly antitrust law motivation proposals, title 
n of the Export Tradii^ Act of 1981, S. 144, modifies the Webb- 
Pomerene Act in a way that will permit many more American 
firms to make use of its updated provisions to promote exports. 

We note that, as pointed out by Senator Danforth in his com- 
ments upon introduction of this l^islation, the substantive law of 
antitrust as modified by the eunended Webb-Pomerene Act has not 
been altered by S. 144. 

Instead, these amendments are simply a codification of court 
interpretations of the Webb-Pomerene exemption to the domestic 
antitrust laws. These amendments are consistent with the present 
enforcement policy of both the Department of Justice and the 
Federal Trade Commission. 

Additionally, we strongly support the expanded export trading 
company concept embodied in S. 144. We believe that the bill's 
expansion of the scope of export trading companies' current activi- 
ties under Webb-Pomerene to include both goods and services is a 
major and significant improvement. 

In conclusion, we commend you, Mr. Chairman, as well as the 
other cosponsors of S. 144 for your legislative initiative in this area. 

Final^, we thank this subcommittee for affording us the oppor- 
tunity. We believe that the proposals contained in the bill we have 
addressed today, in conjunction with the improved emort adminis- 
tration controls and executive branch International "rrade Reorga- 
nization Plan will do much to encourange and promote overseas 
trade by both experienced and new exporters. 

We thank the subcommittee for its attention and would be happy 
to respond to questions. 

Senator Heinz. Mr. Cooper, thank you for a very excellent and 
detailed statement. And of course, the entire statement will be a 
part of the record. 

[The complete statement follows:] 

Prepared Statement c 

C 

I. INTRODUCTION 

Good momii^, my name is W. Paul Cooper. I am Chairman of the Board of Acme- 
Cleveland Corporation. Accompanying me today is Mr. James H. Mack, Public 
Affairs Director of the National Machine Tool Builders' Association (NMBA), the 
national trade asaociation of which Acme-Cleveland is one of over 400 member 

ATthou^ we are of course pleased to be of service to this Subcommittee, we are 
here today with somewhat mixed emotions in that it was nearly a year ago that we 
appeared before a similar panel in the other house. At that time, we conveved 
nearly the same message that we will convey to you today. Improved export policy 
is an area of vital interest to both my own corporation and the U.S. machine tool 
industry as well as the U.S. economy generally. 

The legislation which we will be commenting on today, Sen. Heinz' bill, S. 144, is 
very similar to the legislation which this Subcommittee reported last year, S, 2718. 
We strongly supported that legislation, and we strongly support this year's bill. At 
this time we would like to address some of the objections raised to last Congress' 
legislation. S. 2718. in the hopes of allaying the fears of those who attempted to 
block export trading company legislation during the 96th Congress. 

To some extent tW may oe preaching to the choir. The Senate passed S. 2718 
during last Congress by an overwhelming vote of 77-0. Nevertheless, we believe it is 
important to reiterate the reasons why export trading companies are of vital impor- 
tance to our national interest, in order that a strong and complete record might be 
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built upon which to base passage of export trading company legislation early in the 
first session of the 97th Congress. Specifically, we would like to particularly empha- 
size the importance of drafting this l^slation so as to allow U.S. banking institu- 
tions to become directly involved as integral parta of esport trading companies. Of 
course, as we are all aware, it was the inclusion of such direct bankmg involvement 
provisions in last year's bill which unfortunately blocked passage of WTC legislation 
in the House of Representatives, even after the Senate had overwhelmingly passed 
S. 2718. For this reason, we believe it is even more imperative this session of 
Oit^ess that the Senate take an early aggressive lead in developing and passing 
export trading company l^islation, in order that the objections raised to S. 2718 
last year, which will undoubtedly again be raised to S, 144 this year, will be 
addressed so as to develop a consensus which will ultimately lead to enactment into 
law of this vitally needed export trading company legislation. 

Again, for the sake of completeness of the record, before proceeding with my 
comments, we would first like to briefiy outline Acme-Cleveland 'a activities in the 
raetalworking manufacturing industry, as well as the corporation's recent experi- 
ence in the export market. 

Acme^leveland, a New York Stock Exchange listed corporation, has existed in its 
present form since. 1968. However, several of its predecessor companies and present 
major components have long histories in the industry, dating back over one hundred 
years in some cases. The corporation is in the business of manufacturing the tools of 
metalworking productivity: machine tools, cutting and threading tools, foundry 
tooling and equipment, electrical and electronic controls, and automated production 
systems. Currently, th^e products, including replacement parts, are manufactured 
l:^ six operating divisions, supported by two service companies with a combined 
domestic employment of approximately 5,700 workers. 

In addition to these domestic U.S. operations, Acme-Cleveland also consists of a 
number of foreign subsidiaries. Finally, relationships with several foreign licensees 
and one oversees joint-venture round out the corporation's worldwide business activ- 

^V 

Cleveland's worldwide expansion, several of its predecessor companies enjoyed long 
and active involvement in foreign trade. A high point of this foreign activity 
occurred in 1975 when over one fifth (21.5 percent) of Acme-Cleveland s domestic 
production had its destination in the export market. Unfortunately, however, even 
with an overall increase in total business volume there has been a steady decline in 
export sales, until in 1979 only 6,0 percent of domestic production was shipped 
overseas, for an annual average of 10.3 percent for the years 1975 through 1979. 

Shifting from my own corporation's experience to that of the industry generally, 
it is important to point out that while the domestic U.S. machine tool market has 
been oscillating with very little real growth since the middle 1960's, the world 
market has grown substantially. Unfortunately, most of this worldwide expansion 
has been absorbed by our foreign competitors, eroding our market share. 

In the middle 1960's, the American machine tool industry supplied approximately 
one-third of the total global market. In other words, one out of every three machine 
tools consumed in the world was produced by an American machine too! builder. 
However, according to ATnerican Machinist, as of the end of 1979. that portion had 
fallen to only 17.1 percent. In short, over the past 13 years, our share of the world 
market has plummeted by almost 50 percent. 

This dramatic decline is the result of two factors. First, our domestic market has 
been invaded by foreign competitors on a scale never before dreamed of. For 
example, since 1964, America's imports of foreign machine tools have more than 
tripled, growing from 7 percent of total consumption 15 years ago to over 25 percent 
in 1980, It is obvious that, because the United States is the largest open machine 
tool market in the world, our foreign competitors have pulled out the stops and are 
aiming their export marketing efforts directly at America. 

Second, and this is the aspect that we wish to focus on at this time, our share of 
the export market has also declined. When we look at the dollar value of our 
exports, the results of our efforts look encouraging. But if we look at American 
e^MTts as a percentage of all of the machine tool exports in the world, the results 
are indeed very discouraging. We have been losing export market share at an 
alarming rate. Our share of tne world's machine tool exports fell from 21 percent in 
1964 to just 7 percent last year, placing us well behind West Germany and Japan as 
a machine tool exporting nation. 

Finally, and perhaps most alarmingly, in 1978 the United States suffered its first 
machine tool trade detlcit in history, with imports exceeding exports by some $155 
million. And. to make matters even worse, tiiis deficit trend continued through 
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1980. Even though our exporte grew by 15.8 percent over 1978 levels, imports soared 
by more than 45 percent to produce an even larger trade deficit of almost $100 
million in 1980. 

The National Machine Tool Builders' Association is a national trade association 
representing over 400 American machine tool manufacturing companies, which 
account for approximately 90 percent of United States machine tool production. 
Although the total machine tool industry employs approximately 110,000 people 
with a combined annua! output of around four billion dollars, most NMTBA 
member companies are small businesses with payrolls of 250 or fewer employees. 

While relatively small by some corporate standards, American machine tool build- 
ers comprise a very basic segment of the U.S. industrial capacitj[, with a tremen- 
dous impact on America. It is the industry that builds the machines that are the 
foundation of America's industrial-military strength. Without machine tools, there 
could be no manufacturing; there would he no trains, no planes, no ships, no cars; 
there would be no power plants, no electric lights, no refrigerators and no agricul- 
tural machinery. 

n. NATIONAL MACHINE TOOL BUILDERS' ASSOCIATION EXPORT PROMOTION ACTIVITIES 

NMTBA and its member companies have devoted considerable time and effort to 
increasing exports. 

NMTBA, on behalf of the American machine tool industry is devoting its own 
resources to the development and maintenance of international markets everywhere 
in the world. The Association has two people who spend virtually their full time 
overseas promoting United States machine tool exports with considerable assistance 
from the Department of Commerce, 

NMTBA develops seminars and workshops to train our members' people on 
international financing, export licensing, or any other subject that will benefit a 
machine tool builder. We conduct market research to locate new and promising 
markets for industry development. We have conducted roughly thirty Industry 
Organized, Government Approved (lOGA) trade missions to help gain a foothold in 
these new markets, and approximately half a dozen are planned lor 1981 and 1982. 
We sponsor foreign exhibitions so that our members will have more opportunities to 
display their products overseas. In addition, we often work in close conjunction with 
the Commerce Department on such activities as recruiting exhibitors for export 
promotion events such as catalog shows, video tape shows and technical seminars. 
We oreanize reverse trade missions to bring foreign buyers to our plants. And we 
bring Targe groups of foreign visitors to the International Machine Tool Show in 
Chicago every two years. The Commerce Department has worked closely with us in 
the development and implementation of these programs, as have the commercial 
officers in our embassies and trade centers around the world. 



In an economy which has until only recently been primarily oriented to the 
domestic market, it is not hard to understand why export trade has been deprived of 
significant financial resources. Because of such an overwhelmingly domestic orien- 
tiation, the investment and entrepreneurship to establish export trading companies 
on an economical scale has been difficult. 

With a gigantic domestic market to produce for, many American businessmen 
have shied aw^ from what they often perceive to be the complex world of interna- 
tional trade. While countries like Canada export 25 percent of their gross national 
product, Germany 22.6 percent, and the United Kingdom 23 percent, the U.S. 
consumes all but T.5 percent of domestic production. Recent statistics indicate that 
only 8 percent of this country's 250,000 manufacturers ship their goods abroad and, 
of those, a mere 100 industrial giants account for more than half of all U.S. exports. 
And while it is true that our enormous trade deficit is caused primarily by oil 
imports, it is striking to note that had we maintained the share of manufactured 
exports that we enjoyed in 1960 we could be paying for our oil bill in 1981 without a 
trade deficit. Since 1960, the U.S. share of manufactured exports has slid from 32.8 
percent to 17,4 percent of the world total. 

We, therefore, commend you Mr, Chairman for your sponsorship of S, 144, a bill 
designed to stimulate exports, by spurring the creation of large scale American 
trading companies that would provide a much needed export vehicle for small and 
medium-sized businesses, and also facilitate joint-ventures and barter deals by al- 
ready big exporters. To accomplish these goals, S, 144 attempts to stimulate initia- 
tive from at least three possible sources: (1) accelerated internal growth by existing 
U,S, export management or export trading companies; (2) formation of independent 
export trading companies fostered by major corporaUons with international trade 
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experience; and (3) investments by U.S. banking institutions in new or existing 
export trading companies. This third source of increased stimulus — specifically the 
provision that banks may have ownership participation in export trading compa- 
nies — is the aspect of the bill which has been the most controversial and has drawn 
the criticism of those who believe that commerce and banking should continue to 
remain separate activities. 

Presumably, this legislation was inspired to some extent by Japanese "sogo 
shosha", multi-billion dollar trading conglomerates with huge asset b^ea and close 
ties to government, bankers and manufacturers. These "sogo shosha" in addition to 
their trading companies, each have numerous subsidiaries in such areas as autos, 
steel and textiles. The trading arm in turn has its own subsidiaries in manufactur- 
ing, farming and resource development, and it draws on the entire conglomerate 
organization for products to sell and for assistance in fmancing them. 

Moreover, the trading company isn't limited to its organization. It will also buy or 
sell products from any other source wherever it finds the opportunity. With some 
80,000 employees spread around the globe drumming up billions of dollars worth of 
business, the "sogo shosha" as a group account for more than 50 percent of Japan's 
exports and imports, and 30 percent oiGNP. 

Because fundamental differences between our two societies should discourage the 
belief that America can or should attempt to duplicate the Japanese model for its 
own economy, we concur in the belief of most trade experts that the U.S. must 
develop its own brand of trading compnay that is consistent with our nation's 
tradition of competitiveness rather then consensus. This, we believe, is what S. 144 
is designed to do. 

We believe that banks can bring not only financial resources, but almost all of the 
supporting facilities and services which U.S. exporters now most lack by contrast 
with their foreign competitors. They will make it possible for American companies 
to combine their resources in a variety of ways and configurations in the interest of 
more competitive overseas marketing of American products and services. More 
importantly, banks can encourage and help exporters develop a long term view of, 
and presence in. export markets. Moreover, bank afliliated trading companies would 
have special e^ect on encouraging more medium and small exporters who are now 
discouraged by the remoteness and strangeness of foreign markets and buyers, 
exchange risks, and by the complexity and expense of documentation. 

Although NMTBA supports the general principle of separation of banking and 
commerce, we believe there is good, sufficient, and, indeed, compelling reason to 
make en exception on a controlled basis for limited and conditional bank ownership 
of export trading companies in order to strengthen U.S. capacity to meet non- 
traditional international trade competition. Moreover, we further believe that as 
drafted, S. 144 contains prohibitions, restrictions, limitations, conditions and re- 
quirements more than ample to meet each of the objections raised concerning bank 
ownership of export trading companies. 

In our view, any legislation purporting to encourage U.S. exports through the 
facility of export trading companies, whiui does not permit bank participation and 
(in some cases) the right of bank control is only a half step. Adequate financing is 
one of the most critical elements of export promotion. To continue to prohibit bank 
participation in export trading companies is to continue a halfway policy of half 
st^ leading to halfway results. 

In this regard, the following comments are addressed to the specific requirements 
of S. 144 which we believe are the most advantageous provisions concerning direct 
bank involvement in export trading companies. 



Title I of S, 144 contains numerous provisions which are specifically designed to 
safe^fuard the financial int^rity of banks. By definition, the bill precludes export 
trading companies ^m being used as vehicles for investment in domestic indus- 
tries. Furthermore, U .S, govern ment banking regulatory agencies would have clear 
authority to prevent ETCs from violating this restriction, since any significant 
investment by bank-owned ETCs would require prior approval from these agencies.' 

■Senate Bill 144, Sec. 103(aK9) states: the term "appropriate Federal Banking afffiacies" 
meanE — (A) the Comptroller of the Currency with reapect to a national bank or any District 
bank; (B) the Board of Goveroon of the Federal Heaerve Sygtem with respect to a State member 
bank, i>ank holding company. Edge Act corporation, or Agreement Corporation; IC) the Federal 
Deposit Insurance Corporation with respect to a State non-member insured bank, except a 
District bank; (D) the Federal Home Loan Bank Boanl with respect Co a Federal Savings bank. 
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Additionally, the many safeguardB against undue riaka by bank-owned ETCe will 
insure against the type of public policy concerns which have traditionally been 
associated with bank involvement in non^ianking activities. Moreover, S, 144 has 
adopted the specific recommendations of the Federal Reserve by incorporating the 
same reatrictions contained in Sec. 23A of the Federal Reserve Act.' 

Specifically, Sec. 105 of S. 144 contains the following general guidelines for bank 
involvement in ETCs: 

1. Banks may invest up to an aggr^ate amount of JIO million in one or more 
export trading companies without prior approval of the appropriate federal banking 
agency, if such investment does not cause an export tradmg company to become a 
subsidiary of the investing bank. 

2. Banks may make investments in excess of an aggregate amount of 310 million 
in one or more export trading companies or make any investment which would 
cause an export trading company to become a subsidiary or which would cause more 
than 50 percent of the voting stock of the export trading company to be owned or 
controlled by the bank only with the prior approval of the appropriate federal 
agency. 

3. The total cost of the direct and indirect investment by a bank in an export 
trading company combined with extensions of credit by the bank to the trading 
company shall not exceed 10 percent of the banks capital and surplus. 

4. Appropriate federal banking agencies may impose such conditions as they deem 
necessary to limit a banking organizations flnanciai exposure to an export trading 
company or to prevent possible conflicts of interest or unsound banking practices. 

5. And finally, nothing in this bill would in any way prevent any state from 
adopting a law prohibiting banks chartered under the laws of such state from 
investing in the export trading companies or applying conditions, or restrictions on 
investments by banks chartered under the laws of such state in exporting trading 
companies in addition to any conditions, limitations, or restrictions provided under 
the federal law itself. 



In addition to expressing concerns about the potential for impairment of the 
financial integrity of banking institutions, critics of direct bank involvement in 
ETCs also expressed the fear that bank-owned KTCe will have unfair competitive 
advantf^es over ETCs owned by non-banking firms. Additionally, there is the worry 
that big banks and big companies would form joint-ventures, increasing what some 
perceive as an already dangerous trend toward concentration of economic power. 
However, to allay these fears S. 144 contains provisions which will specifically 
ensure that such unfair competitive circumstances wil! not develop. 

Under S. 144 bank-owned ETCs will be much more heavily regulated than ETCs 
owned by non-banking firms. The legislation specifically prohibits banks and their 
affiliates from making preferential loans to any EfTC in which they have an equity 
interest, including customers of any such ETC Specifically incorporating the re- 
quest of the Federal Reserve, S. 144 prohibits a banking organization or any of its 
affiliates from extending credit "to an export trading company or to customers of 
such company on terms more favorable than those afforded similar customers under 
similar circumstances, and such extension of credit shall not involve more than the 
nonnal risk of repayment or present other unfavorable features."^ 

Moreover, prohibitions on direct bank involvement in tfTCa will put banks (of all 
sizes) at a serious disadvantage with so-called "near banks" (such as money market 
mutual funds), since under such restrictions near baniu would be allowed to invest 
directly in E]TCb while regular banks would not. And perhaps most importantly 
from a competitive perspective, with over 1,400 banks in the United States (certain- 
ly not all of which will be investing in BTC^) there will be more than ample 
financing alternatives for non-bank owned ETCs. 

Certainly, if the risks of direct bank involvement in ETCs were so great there 
should be an experience of foreign failures resulting from unwise operation of 

[Moreover] In any situation where the batilt arganization holding or making an iavestment in 
an export tradmg company is a aubaidiary of another banking organization which is subject to 
jurisdiction of another agency, and some form of a^ncy approval or notification is required, 
such approvals or notitications need only to be obtamed from or made to, as the case may be, 
the appropriate Federal Banking agency for the banking organization making or holding the 
J jjj j[^g export trading company. 



■ Sec. 23A of the Federal Reserve Act generally prohibits member banks from lending 
"' . " " eir capital and su 

It of their capital and surplus in all a:' 



nore than 10 percent of their capital and surplus in any one atliliate. and m 
of their capital and sur-'— ~ -"^i;-.— 
« Bill 144, Sec. 105(cl(4). 
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trading aFTiliates. Inetead, the reverse appears to be true. Therefore, we see no 
reason why if foreign banks can manage these risks, U.S. banks, which would be 
under the close scrutiny and supervision of numerous federal regulatory agencies, 
would not be able to do so also. 



C, CUKBENTLV EXISTING EXPOKT MANAGEMENT HRMS AND F 

ARE INADEQUATE TO COMPETE EFFEI^nVELY WITH FOREIGN BASED EXPORT TRADING 
COMPANIES 

Finally, opponents of direct bank participation in export trading companies have 
alleged that such vehicles as are proposed by S. 144 are not needed, because there 
are already existing export management firms or brokers which can adequately 
handle the needs of U.S. exporters. More specifically, it has also been argued that 
there is no need for direct Dank participation in E^TCs because the Export-Import 
Bank of the United States (Eximbank) already is capable of meeting the financial 
needs of U.S. exporters. In response to these two erroneous contentions we would 
point out that although the Department of Commerce estimates that there are 
about 3,800 export management firms or brokers in the United States, most are 
quite small (92 percent employing fewer than 5 people). Moreover, these firms 
normally limit themselves to a specific product line for a geographic area. Addition- 
ally, it is also very important to note that one of the major reasons these firms have 
not continued to grow is that they are normally severely under-capitalized. Banks as 
a result are unwilling to give them substantial lines of credit. While Japanese 
trading companies have debt/equity ratios of 15 or 20 to 1, small U.S. companies 
cannot operate anywhere near that level. 

Addressing the argument that bank-owned ETCs are not necessary, because the 
Eximbank is already capable of providing sufficient export financing assistance, we 
b^n by pointing out that Eximbank is an independent agency of the U.S. Govern- 
ment that works in cooperation with commercial banks to provide special financing 
services for U.S. exporters. In contrast, bank-owned export trading companies, as 
foreseen by S. 144, would be private entities with the internal ability to both finance 
and market goods in foreign commerce. While in no way deprecating the important 
role that Eximbank plays in furthering U.S. exports in world markets, it is obvious 
from the above two descriptions that the Eximbank and bank-owned ETCs are 
generically dissimilar entities with diflerent goals and objectives. Simply stated. 
Eximbank is designed to offer targeted government linan<nal assistance in special 
exporting circumstances, whereas oank-owned ETCs would provide U.S. exporters 
with a one-stop financing and marketing package designed to address a much 
broader range of export trade opportunities. 

However, one response to this position has been to surest that many, if not all, 
of these advantages are already currently available via Eximbank assistance, with 
the supposedly logical conclusion being that there is no need currently unfulfilled 
by E!ximbank to be met by bank-owned ETCs. 

Admittedly, Eximbank has a financing network with hundreds of U.S. and foreign 
financial institutions. Nor is there disagreement that these close working relation- 
ships have made it possible to further extend Eximbank's resources in cases where 
it is critical for American exporters to be able to offer financing which is competi- 
tive with that available to government-leveraged foreign sellers. However, although 
Eximbank may to some extent have access to the financial resources of private 
banking institutions, a critical factor governing the utilization of these resources is 
the funding level of Eximbank. IndE«d, in the two most recent years for which 
complete data is available (1978 and 1979) Eximbank financed exports have amount- 
ed to onlv 1.5 percent of total U.S. exports. These figures clearly point out the 
limited, albeit vital, role Eximbank is designed to serve. Indeed, Eximbank's statu- 
tory authorization itself states that "the Bank in the exercise of its functions should 
supplement and encourage, and not compete with private capital."' 

Moreover, although E!ximbank is primarily a self-sustaining U.S. corporation re- 
quired to provide adequate earnings to cover costs^ust like any other business — it 
is, nevertheless, also a government institution subject to official United States policy 
and regulations in a variety of spheres ranging from foreign policy to economic 
concerns to environmental considerations. Given these additional considerations, 
Eximbank is therefore inherently less flexible than bank-owned ffTCe would he in 
similar commercial circumstances. 

As a matter of fact, the very future of Eximbank and its ability to promote U.S. 
exports is under serious attack as we meet here today. Elven if the proposed cuts in 
Eximbank's lending authority (cuts, which, I might add, will effectively shut down 

□f 1945, Hs amended through November 10. 19T8, 12 U.S.C. 
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the Bank's role as a nifgor player in the export process) are not enacted, the 
projected needs of Bximbank are almost certain to go unfilled. Thus, to espect an 
under-financed (or perhaps even an un-financed) Eximbank to provide a major 
source of credit for U.S. exports is but a fool's dream. Many of S. I44's strongest 
opponents are also the strongest and loudest critics of the Eximbank. How do Uiey 
expect to flnance U.S. exports? 

Finally, it appears almost self-evident that the major resource available to Exim- 
bank is the very resource that bank-owned ETCs would tap one step closer to the 
original source, the linancing capacity of private banking institutions. But just as 
important, bank-owned ETCs would also be able to provide the critical export 
marketing services necessary for successful export trade. Such export marketing 
services, which are beyond the capacity and purpose of Eximbank, would be an 
int^ral and vital part of bank-owned ETCs. 

To reiterate, the Eximbank is a very important effort by the United States 
Government to give targeted oflicial assistance furthering U.S. overseas trade, and 
as such is highly commendable. Its lending authority should be increased, not cut 
back, as some have proposed. However, there remain vast export trade opportunities 



D. REASONS POR BANK 

Mr. Chairman, to this point in our testimony we have to a great extent been on 
the defensive, that is, attempting to rebut arguments of the opponents of direct 
bank participation in export trading companies. At this point we believe it is 
important to state affirmatively some of the benefits that we see accruing to the 
United States by virtue of export trading companies as envisioned under S. 144. 

We would b^in by emphasizing that our domestic laws separating banking and 
commerce are designed to preserve domestic competitive equality, not to meet the 
relatively recent challenge gf foreign competition. However, because of this new 
foreign competition direct bank involvement in FfTCs is absolutely necessary for 
American business to be competitive abroad. 

In this regard, S. 144 would alter the laws separating banking and commerce only 
as they apply to the area of export trade, an area where the United States has 
always recognized the need for special rules to meet foreign competition (e.e., the 
Eximbank, Commodity Credit Corporation, Webb-Pomerene and DISC legislation, 
etc.J. Thus. S. 144, rather than unnecessarily involving banks in commercial activi- 
ties, actually follows the long tradition in U.S. law of not appljdng domestic rules to 
export trade activities, when to do so would only impede U.S. competitiveness in 
world markets. 

Clearly, bank expertise would be both transferable and important to ETC manage- 
ment, organization and operation. Indeed, banks, with their international offices, 
experience in trade financir^, business contacts at home and abroad, and interna- 
tional marketing knowledge are the most likely source of leadership in forming 
export trading companies. 

Currently, a number of European banks operate some of the largest trading 
companies, and are able to supply those ETCs with almost all of the supporting 
facilities and services which U.S. exporters now most lack by contrast with these 
competitors. 

What often happens is that foreign ETCs employ U.S. banks as intermediaries in 
arranging and financing initial transactions witli U.S. exporters. However, after the 
initial contact with these American firms has been made, the foreign ETCs substi- 
tute their own internal financing for that of the original U.S. bank intermediary. 
The result of this procedure is a short term profit, but a long term loss for both the 
U.S. bank and America generally. Although more American-made goods are export- 
ed (a result we obviously support as highly desirable) export service fees are need- 
lessly being shipped overseas along with U.S. products, with a resulting loss in 
income and jobs to American financial institutions. 

Therefore, NMTBA strongly urges the direct involvement of U.S. banks in U.S. 
export trading companies. Such direct bank participation is the fuel needed to 
power the EHfc vehicle. Direct incorporation in U.S. ETCs of the many export 
services that American banks are able to offer would be of great competitive 
assistance to U.S. exporters who now incur additional delays and expense in obtain- 
ing similar service. Furthermore, certain services now either unprofitable or illegal 
(e.g., putting buyers in touch with sellers for a fee, or providing credit and political 
risk insurance to U.S. manufacturers) would also be available under this approach. 

For all of these reasons, we stror^ly urge support for the banking provisions of S. 
• 144 in comprehensive U.S. export trading tympany legislation. 
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The Webb-Pomerene Act, enacted i .... 

tt^ether in developing Foreign sales while enjoying limited immunity from the U.S. 
domestic antitrust laws. The current statute is administered by the Federal Trade 
Oimmisson (FTC). 

Unfortunately, the role of Webb-Pomerene associations has declined drastically 
over the years. From a high-water mark of about 19 percent of total U.S. exports 
between 1930 and 1935, Webb-Pomerene associations have slipped to less than a 2 
percent share today. 

Within the past year the merits of the Webb-Pomerene Act have been reexamined 
by the National Commission for the Review of Antitrust Laws and P*rocedure8. At 
the conclusion of this study it was the Commission's recommendation that Congress 
reexamine the Act, and modify it where necessary. 

In enacting the Webb-Pomerene Act, Congrws envisioned an eager American 
business community availing itself of the opportunity to pool its facilities, resources, 
and expertise in such a fashion as to implement an ambitious joint exporting 
prt^ram. As we have seen that vision never materialized. One of the mcgor reasons 
for the lack of development of export trading companies under the existing Webb- 
Pomerene Act has been the continuing uncertainty of the American business com- 
munity as to what would or would not be within the scope of the Webb-Pomerene 
antitrust exemption. 

Throughout the history of the Webb-Pomerene Act there have been a number of 
advisory opinions issued by the Federal Trade Commission, which in a case by case 
fashion have attempted to draw the parameters of the law's antitrust exemption. 

Further clarification as to the parameter of the antitrust exemption provided 
under the Webb-Pomerene Act has been gained through adjudication of a number of 
cases brought by the Department of Justice. 

The opinion of the court in the case of United States v. Minnesota Mining Mfg. 
(District Court, Massachusetts, 1950) provides the most authoritative interpretation 
of the scope and rationale of the antitrust exemption under the Webb-Pomerene 
Act As stated by the Court: 

Now it may very well be that every successful export company does inevitably 
affect adversely the foreign commerce of those not in the joint enterprise and does 
bring the members of the enterprise so closely together as to affect adversely the 
members' competition in domestic commerce. Thus every export company may be a 
restraint But if there are only these inevitable consequences, an export association 
is not an unlawful restraint. The Webb-Pomerene Act is an expression of Congres- 
sional will that such a restraint shall be permitted. 

Title II of the Export Trading Company Act of 1981, S. 144, modifies the Webb- 
Pomerene Act in a way that will permit many more American firms to make use of 
its updated provisions to promote exports. Title 11 does the following; 

1. It makes the provisions of the Webb-Pomerene Act explicity applicable to the 
exportation of services. <The National Commission for the Review of Antitrust Laws 
and Procedures made this same recommendation in its report to the President.) 

2. It expands and clarifies the Act's antitrust exemption for export trade associ- 
ations, and provides an antitrust exemption for export companies formed under 
Title I of the Act. 

3. It requires that the antitrust immunity be made contingent upon a precleai^ 



5. It creates within the Department of Commerce an office to promote the forma- 
tion of export trade associations and trading companies. 

6. Finally, it provides for the establishment of a task force whose pumwe will be 
to evaluate the effectiveness of the Webb-Pomerene Act in increasing U.S. exports 
and to make recommendati<His r^arding its future to the President. 

We note that, as pointed out by Senator Danforth in his comments upon introduc- 
tion of this legislation, with the exception of the requirements in paragraphs (1), (4), 
and (6), of section 2(a) of the Act (provisions which impose additional criteria for 
eligibility in addition to those found in the standards of the current Webb-Pomerene 
Act) the substantive law of antitrust as modified by the amended Webb-Pomerene 
Act has not been altered by S. 144. Instead, these amendments are simply s 
codification of court interpretations of the Webb-Pomerene exemption to the domes- 
tic antitrust laws. Also, according to testimony by a spokesman for the Antitrust 
Division of the Justice Department during hearings on last Congress l^islation, 
these amendments are consistent with the present enforcement policy of Doth the 
Department of Justice and the Federal Trade Commission. 
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However, we are aware that during debate od S. 2718 last year critics questioned 
the need for amending this secton of the Webb-Pomerene Act if, as we have just 
stated, these amendments are nothing more then a codiflcation of not only current 
judicial understanding of Sec. II of the Webb-Pomerene Act but also the enforce- 
ment intent of both the Department of Justice and the Federal Trade Conunisaion. 

In response to this criticism, we would point out that the record clearlv evidences 
that these amendments are necessary in order to provide certainty to the business 
community in their international trade activities, assuring them that their activities 
do not run afoul of domestic antitrust laws. This we Believe will alleviate as a 
deterent to broader utilization of the Webb-Pomerene Act what has previously been 
perceived by the business community as the Department of Justices , as well as the 
Federal Trade Commission's thinly veiled hostility toward Webb-Pomerene associ- 
ations. 

Closely allied with the issue of certain antitrust law exemption for export trading 
comj^ies formed under the auspices of S. 144 is the question of who would be able 
to bring an antitrust complaint against such an export tradiiu company. Sec. 4(e) (3) 



of the Act provides that only the Department of Justice or Feder^ TVade Commis- 
sion has standing to bring a cause of action in court against a trading company o 
Webb-Pomerene association for violation of sec. 2 of the Act. Therefore, apart Iron 



the complained against activity being ultraviree to the certification, a private party 
has no standing to bring suit. We fully support these provisions. 

Additionally, Sec. 205 of S. 144 authorizes the Secretary of Commerce, with the 
(xincurrence of the Attorney General and the Chairman of the Federal Trade 
Commission, and after a period of public comment, to formulate and publish guide- 
lines to be applied in determining whether an association, its members, and its 
export trade meet the statutory requirements that would be established by this bill. 

Additionally, we strongly support the expanded export trading company concept 
embodied in S. 144. We believe tliat S. 144'b expansion of the scope of export trading 
companies current activities under Webb-Pomerene to include both goods and serv- 
ices is a major and significant improvement. It is apparent from this provision that 
the sponsors of this Ifsislation have recognized that a greater and greater portion of 
the U.S. economy deals in the service sector, and, therefore, it is entirely appropri- 

'e that such service activities be included under the provisions of this legislation. 

liSnoiiiT nro commcnd and strongly st-"'*'**^ *-i^^ «*«■ ■!»**»« *»«♦ ^^ rwxnR^an*-iei{4-, 
ind annual reports require 



In conclusion, we commend you Mr, Chairman, as well as the other coaponsors of 
S. 144 for your legislative initiative in this area. 

The expansion of currently permissible activities under Webb-Pomerene to in- 
clude services in addition to goods is of vital importance if the U.S. is to remain an 
aKressive and effective competitor in the ever expanding global economy. Addidon- 
aHy, clarification of the antitrust laws in this area, specifically those concerning 
which government agencies will be empowered to enforce such laws, will remove the 
legal uncertainties which heretofore nave posed significant, and for many insur- 
mountable, barriers to active involvement in IJie export market. 

As we have stated, by restructuring the contours of export trading company 
activities, this l^islation will provide the vehicle for increased export activity. 
However, the active and integral involvement of banks and other fmancial institu- 
tions in export trading companies is the absolutely essential element needed to 
power this vehicle. We believe that these two elements working together are the 
necessary and sufficient requirements of an effective export trading company bill. 

We have noted that earlier versions of this legislation contains a third title 
which would have extended the tax deferral available under the DISC (Domestic 
International Sales Corporation) provisions of the tax code to exports of export 
trading companies, including exports of services. Moreover, it would also have 
allowed in some cases the use of subpart S of the tax code which permits certain 
passthroughs to shareholders to closely held corporations. However, we understand 
that the sponsors of S. 144 have for jurisdictional reasons this time decided not to 
include Title III in this particular piece of legislation, instead apparently anticipate 
introducing a revised version of Title III as a separate bill. In our testimony on 
these provisions during last Congress' hearings on S. 2718 we for the most part felt 
very favorably towards the addition of such provisions to the Internal Revenue Code 

Finally, we thank this Subcommittee for affordln^j us the opportunity to relate 
the experience of Acme-Cleveland and the U.S. machme tool industry in the export 
market. We believe that the proposals contained in the bills we have addr^sed 
today, in coi^junt^on with the improved export administration controls and execu- 
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tive branch international trade reorganization plan will do much to encourage and 
■ promote overseas trade by both experienced and new exporters. We thank the 
Subcommittee for its attention and would be happiy to respond to questions. 

Senator Heinz. You have always done an excellent job of summa- 
rizing. I have been able to follow you through your statement. I 
think you have picked out the essential and relevant parts of it. I 
commend you for that. 

Indeed, I think all of you, Mr. Guttmann, Mr. Boles, Mr. Cooper, 
deserve to be specially commended for very good statements. You 
all come through with different perspectives, but that is why they 
are so valuable. 

While the perspectives are different, they reach substantial 
accord, not only the need for the legislation, but in the way we are 
going about it. It's very valuable. 

Let me start with Mr. Boles, who has had the opportunity to be 
silent longest. 

Mr. Boles. Thank you. 

Senator Heinz. Why do you think a bank wouldn't be interested 
in an ETTC unless they can control? 

BUSINESS CONTROL OF ETC's 

Mr. Boles. I think this business of control is a much broader 
issue than banks. If we look at a company in which to make an 
investment, we are not interested in taking a 5-percent position in 
the company, we can't manage it. We have no control over the 
financial and managerial activities. I think, looking at the r^ula- 
tory agencies here, they are not interested in 5-percent control; 
they are interested in total control. 

I think it is just good business sense. If you are going to make em 
investment, especially into an entrepreneurial activity, you have to 
have the visability to take control of that situation. 

That is going to come about as a result of one of two situations 
developing. One is that the export trading company which a bank 
is invested in may be very successful. And the bank will view it in 
the best interest of its shareholders that it ought to have a deeper 
ownership and they will want to exercise more control in by way of 
equity. 

Another situation is where the company could get into trouble 
and the bank is exposed with its equity investment, in which case 
it will want to superimpose its own management. So to me it's a 
simple tradeoff argument. 

Senator Heinz. Now, you are the president of a real authentic 
trading company. What kind of relationship do you have with 
banking institutions and how would you like to see those relation- 
ships changed? And second, if we pass this l^islation, how do you 
anticipate that they might be changed? 

Mr. Boles. Our current relationship with banking institutions is 
strictly that of a borrower under guarantees from the FCIA. We 
feel very strongly about the legislation because, as I stated in my 
remarks, the amount of cash that is going to be required to gener- 
ate meaningful trading companies is not going to be able to be 
raised through equity. It has got to be raised through debt. The 
classic debt markets in the United States are banks and, therefore, 
it would seem to follow. 
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Now, whether or not we would go into an affiliation with a bank, 
we haven't decided. When we look for a corporate partner we see 
three criteria. One is availability of substantial amounts of cash, 
some feimiliarity with trading operations and the ability to run 
affiliated or subsidiary operations without killing them, without 
sitting on top of them with committee after committee. 

All right. The banks have a lot of cash, but it is regulated cash. 
So perhaps they won't qualify there from our criteria. Whether or 
not they know anything about trading companies, probably not, 
but we think they can learn very quickly. They have got the 
infrastructure to learn that. 

As far as operating subsidiary and ftflUiated companies, I think 
that depends on the specific hank. We have an open mind on it. 

Senator Heinz. You seem to be doing well without banks owning 
you, controlling you. Why should we pass this legislation? How 
would it benefit you? 

Mr. Boles. We are doing well to a point. We will come to a point 
of diminishing returns probably in mid- 1981 to mid-1982 where our 
rate of growth is going to be severely constrained unless we have 
an expanded universe to operate in. We define that expeuided 
universe as a corporate partner. 

Senator Heinz. What is the nature of that constraint? 

Mr. Boles. The requirement of approximately $1 in cash for 
every dollar and a half in sales. 

Senator Heinz. If I may put words in your mouth, you are saying 
your equity base will simply not justify additional credit from your 
friendly banker. 

Mr. Boles. That is correct. 

Senator Heinz. What kind of a debt-to-equity ratio do you have 
now euid what are the kind of limitations that you see? 

Mr. Boles. Our debt-to-equity ratio right now is pretty close to 1 
to 1. We would estimate that through 1981 we will approach the 3- 
to-4-to-l ratio, and the requirement through 1982 of somewhere in 
the lO-to-15-to-l ratio. 

Senator Heinz. Do you anticipate you will be able to get credit 
under your present arrangements that would take you as high as 
10 to 15 to 1? 

Mr. Boles. Not with the U.S. commercial banks, unless this 
legislation goes through. 

Senator Heinz. I think that is the point. 

Mr. Boles. That is the key point. I think one thing that is also 
key is that there are other banks and they reside offshore. We have 
had indications that these banks are very interested in becoming 
involved in what we will call U.S. export trading companies. Their 
use of credit in the financing of credit transactions has a long 
history and it is one that they have apparently found to be success- 
ful. 

Senator Heinz. You know, you said two absolutely fascinating 
things in your statement on paige 2. First, that you felt U.S. export 
trading companies within a decade — 10 years goes by rather quick- 
ly, unfortunately — could be doing a $100 billion a year business. Is 
that pie in the sky? Or how do you justify that number? And is a 
lot of that additional business, or is it replacement? 
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Mr. Boles. I think it will be a combination. The majority, howev- 
er, I think would be additive to the current base. There are some 
good indicators in place now. 

Senator Heinz. I hope it is not all just inflation. 

Mr. Boles. Both of us do. 

REVENUES OF JAPANESE ETC's 

There are some good examples here. Going back to the Japanese 
tradii^ companies, of the largest of the 10 Japemese trading compa- 
nies, I think Mitsubishi Trading Co. is probably the largest, with 
revenues of about $60 billion a year. 

Senator Heinz. $60 billion a year? 

Mr. Boles. Yes. 

Senator Heinz. That is what a really big trading company is ail 
about. 

Mr. Boles. That is a big trading company. 

Senator Heinz. Before you ^o on, I was going to ask you this, in 
any event, but you brought it up. How big are the revenues of 
Mitsui? 

Mr. Boles. I don't have those miners with me, but Mitsui, I 
would estimate, would be somewhere in the area of the $35 billion 
to $40 billion. 

Senator Heinz. What about Jardine Matheson? 

Mr. Boles. They are, I think, in about the $6 billion. 

Senator Heinz. $6 billion. 

Mr. Boles. That is Hong Kong. And Inchcape is approximately 
$3 to $4 billion. 

Senator Heinz. So we are talking about pretty heavy hitters. 

Mr. Boles. They are all heavy hitters. 

Senator Heinz. Is there a major Brazilian export trading compa- 
ny? 

Mr. Boles. Not that we are aware of. The Inchcape group is very 
active in the Brazilian marketplitce. 

Senator Heinz. But those four companies you have mentioned, 
just those four, account for over $100 bUlion. 

Mr. Boles. I think more importantly, of the top 10 Japanese 
tniding companies, the smallest of the 10 is in uie $10 to $18 
billion range. Now, we are dealing with an economy which is 
approximately one-third the size of the U.S. economy. Now, going 
back to the Mitsubishi example, 10 yectrs ago Mitsubishi was a $18 
billion, and today it is a $60 billion. 

Senator Heinz. You know, you state that the intent is to develop 
a bit differently than Japanese trading companies. Why wouldn t 
you want to be a $60 billion a year company? 

Mr. Boles. From the revenue point of view the objectives are 
that. But from an architecture point of view I think they are a 
little different. We don't think we would require the kinds of 
vertical and horizontal int^ration the Japanese trading company 
has. We don't think we necessarily have to go in and take equity 
positions in manufacturers. 

Senator Heinz. That is prohibited by the l^islation. 

Mr. Boles. By the legislation it would be prohibited, ri^t. But 
even with our offehore suppliers, where we import products into 
the United States and do third-coimtiy transactions, we still don't 
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think we have to be that integrated. We do think we are probably 
going to have to be pretty integrated in the distribution chain. 

Senator Heinz. I interrupted your response, but we may have 
covered it. Do you have anything you want to add? 

Mr. Boles. No; I don't think so. 

Senator Heinz. There is one thing that you said in your state- 
ment on page 6 I would like to clarify. You were talking about the 
$10 million limitation in the legislation. The $10 million limitation 
is not a maximum limitation on bank participation; it is the 
threshold beyond which you have to go to get approval. 

Mr. Boles. My problem is the threshold concept, whether it's $10 
million or $20 million. The problem with that is, after reading the 
l^islation, it appears to me to be awfully subjective and a moving 
target kind of problem. I, once again, as president of a company, 
would be quite reluctant to invest in any other company with the 
provision that I seek approvsd from some other body with very 
ambiguous criteria, and I do think the criteria are quite ambiguous 
and subjective. 

Senator Heinz. Well, given the fact that banks are regulated and 
their investments are regulated, we came to the point, particularly 
as some people view this as a penetration, if not a breach, of the 
separation between banking and commerce, we came to the conclu- 
sion that at some point of participation there would have to be 
appropriate oversight by the Federal bank regulatory agencies. Do 
you disfigree with that principle? 

Mr. Boles. No; I don't diseigree with the principle. I am quite 
happy with the 5 percent of capital-and-surplus test and could be 
happy with a ^-percent test which included both equity-and-debt 
participation of the bank instead of going to 10 percent. But what I 
am more bothered about is the percentage questions, because the 
issue is not one of percentage; it is one of dollars. So if a bank 
wants to acquire a 100 percent of a trading company for a $1,000, 1 
doubt that the Federal Reserve Syst«m is going to be concerned 
that the bank is going to fail. 

Senator Heinz. What you are really saying is you would prefer 
to see some kind of proportional amount related to the bank's 
capital and surplus rather than a 10-percent test, which for a small 
bank, a very small bank, might be a very large amount of money, 
which for a large bank might be very small. 

Mr. Boles, lliat is correct. 

Senator Heinz. I understand. Very well. Thank you very much, 
Mr. Boles. 

WEBB-POMERENE ACT THREAT 

Mr. Guttmann, you are living testimony to the fact that Webb- 
Pomerene in its present form kills businesses, kills yours. 

Mr. Guttmann. Yes. 

Senator Heinz. How successful was Amer-Asia Consultants until 
it was threatened with suit? 

Mr. Guttmann. We worked for about 3 years in a territory 
which was new to every one of the 12 participating firms. We had a 
total of about 16 service contracts which generated something like 
$450,000 worth of fees at the time we decided to discontinue. This 
is a fair start for a smaU service industry. 
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Senator Heinz. I gather you feel that you could have grown 
substantially larger? 

Mr. GuTTMANN. Oh, yes; very much so. 

Senator Heinz. So you might have had a multimillion-doUar-a- 
year business by now. 

Mr. GuTTMANN. There is an interesting side effect, that two of 
the firms decided to establish themselves overseas afterwards. They 
emigrated, to which I made reference in my testimony, incorporat- 
ed elsewhere. They joined forces with other firms. They have 
become very important firms in Southeast Asia. 

Senator Heinz. So based on the experience of those who emigrat- 
ed to avoid Webb-Pomerene, they were able to realize the Ameri- 
can dream. And you started with nothing, literally nothing, and 
got up to $450,000 a year in fees. 

And you could see the beginning of a genuine American success 
story that could have, you know — who knows? you might have 
become the Mitsui of America, starting with nothing. Horatio 
Alger would have been a footnote in history compared to Gutt- 
mann Enterprises. 

Mr. GuTTMANN. Not quite as h^hflying 

Senator Heinz. I exf^gerate slightly. But I think the point is — 
and it's a very well taken point that you make — that because of the 
kind of threat, which I want to ask you about in a minute, you 
were precluded from proving what you could do and that some of 
your associates literally started their businesses up overseas in 
order to continue their business. And they have been quite success- 
ful. 

So all we did, all Webb-Pomerene did was force those people who 
were committed to the success of their businesses — not that you 
weren't — but wanted to continue it anywhere, went overseas, with 
great benefit, I'm sure, to whatever area they ended up domiciled 
in. 

Mr. GuTTMANN. This is one of the advantages of a profession, 
that you are not anchored down. But it's one of the disadvantages 
for America. 

Senator Heinz. Could you elaborate on the antitrust action 
threat by your domestic competitors? What was the nature of it? 
Why was it a threat that was so severe that you felt you had to 
disband? 

Mr. GuTTMANN. At the time we were working in Southeast Asia, 
one of the lai^er nations decided to invite us to make a proposal on 
the design of a major airport. This is a project which in our area of 
work generates a lot of work, a lot of money, a lot of prestige. We 
were shortlisted as the group of 12 firms, had all the expertise 
from the economics through the operation. 

There were a number of domestic firms here in this country who 
had partial expertise and who felt left out of the opportunity to 
offer their services. They were the ones who told us that what we 
were doing was against antitrust, specifically, restriction of trade, 
and threatened to go to court. 

Senator Heinz. Well, I think that is pretty specific. Obviously, 
because — did you feel that you were going to be subject to retroac- 
tive penalties? 
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Mr. GuTTMANN. We could have been. Counsel advised us that we 
were eminently exposed. 

Senator Heinz. That would, of course, have meant permanent 
ruination, I imagine, if those penalties had been imposed. That is 
what Webb-Pomerene permits, retroactive penalties. Even though 
the Constitution says that ex post facto laws cein't be passed. Feder- 
al regulatory agencies under the Sherman Act can do some things 
to you looking back in time. 

Mr. GuTTMANN. The threat was so real, we desisted from making 
the joint offer to that particular country, and we lost the airport 
job subsequently. 

Senator Heinz. Mr. Guttmann, that is eloquent testimony to the 
need a clear standard. As you well know, title 11, which Senator 
Danforth has done so much work on, doesn't change the substan- 
tive nature of the law, as Mr. Cooper pointed out, but makes the 
procedures much more certain. It doesn't give you permanent anti- 
trust immunity. 

Indeed, if the Justice Department decides that you are doing 
something that is wrong, that is proscribed, they can go after you, 
with one exception. They can't hit you with retroactive penalties. 

On the other hand, when the Justice Department goes after you, 
as you found out, as you were thinking about the legal fees, that is 
almost enough to take care of you anyway. 

Thank you very much. 

Mr. Guttmann. May I just add one thing, Mr. Chairman? 

Senator Heinz. By all means. 

Mr. Guttmann. We were exempt and protected by the Justice 
Department, as you will note from annex number 2 of my presenta- 
tion, which I did not read (see p. 222). But we had no protection 
whatsoever from the private sector under the law. That was the 
great 

Senator Heinz. That's right. They can go to court. You had a 
protection from Justice. 

Mr. Guttmann. Yes. 

Senator Heinz. But no protection from private right of action 
under the same laws. 

Mr. Guttmann. Right. 

Senator Heinz. Thank you for pointing that out. I did note that 
testimony. 

Mr. Cooper, you have given really mi^nificent testimony and 
been very, very clear. There are two questions I would like to put 
to you. 

First, could you elaborate briefly on what conipetitive advantages 
foreign banks have in exporting compared to U.S. banks? 

Mr. Cooper. What competitive advantage foreign banks have? 
Well, I can only 

Senator Heinz. Are they less restricted? 

Mr. Cooper. I can only give my perspective from butting heads 
with heavy hitters like Mitsubishi Heavy Industries, and some of 
the cartels of Europe. Much of the facility they have is this ability 
to put together a full package: contract, contract language, financ- 
ing, in a very short time, while we thrash around shopping for 
Exim finfuicing then private-sector banking financing, going 
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through the licensing and export documentation, import documen- 
tation. 

And even though my company has done quite a little exporting, 
we can only afford so b^ a staff and so much time, and are at an 
extreme disadvantage with many of our forei^ competitors if for 
no other reason, the time and the celerity with which they move 
into the problem. The Deutschebank and the Dresden Bsoik, for 
example, support German industry. It's a formidable array of 
tEilent that they bring. 

Senator Heinz. And they are very successful in exporting and 
selling the machine tools that they make to other countries. 

Mr. Cooper. Right. 

Senator Heinz. Both south of the border and east of the border. 

MACHINE TOOL INDUSTRY FUTURE 

Mr. Cooper. And so are the Japanese. 

The United States, after many years of leading the world as 
iqachine-tool builders of the world, slipped into third place 2 years 
ago. 

Senator Heinz. And it's the considered judgment of you and your 
industry, which is one of the great industries of the world — the 
meichine-tool industry uses much of the steel we make in Pitta- 
burgh. We hope that your industry sees numerous export markets 
if you can obtain the proper kinds of marketing and financial 
services. And that is the principal reason that you feel that this 
approach is very important, the ETC legislation. 

Mr. Cooper. Yes; I appreciate your kind words about our indus- 
try, but it's a very small industry in total. 

Senator Heinz. In terms of number of firms, but what you pro- 
duce is of high value; is it not? 

Mr. Cooper. Well, currently, we are running close to $5 billion a 
year. 

Senator Heinz. $5 billion. 

Mr. Cooper. That puts us way down the list of the Fortune 500. 

Senator Heinz. Don't knock it. $5 billion here, $5 billion there; 
that's really inflation. That is a paraphrase of Senator Dirksen. 
When he said it, it was $1 billion. 

Mr. Cooper. But of the 400 member compemies, the m^ority of 
them are family-owned companies with less than 200 employees. 

Senator Heinz. Oh, we are not talking about — I'm not saying we 
are talking about big companies. But I think we ought to recognize 
that the machine-tool industry, with which I do have some famil- 
iarity, is the basis of any country's industrialization. 

You may not have to have millions of machine tools. If you do, 
you probably overinvested in capacity. But without machine tools, 
you can't produce any of the things that you need in order to drive 
an economy. That is why it is so important an industry and I single 
it out. 

It includes basic things such as lathes, automatic screw ma- 
chines, and things that can make the smallest little screw or bolt 
or nut, right on up to the giant armature of a huge generator. 
Without uie machine-tool industry, we wouldn't have a modem, 
industrial civilization as we know it. That is why I referred to it as 
an important industry. 
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Mr. Cooper. And that is why my company and our association is 
so eager to get on a competitive basis in the world market, because 
we think we have an important contribution and role to play in the 
developing countries and in the reindustrialization of many of the 
countries, like Italy. 

Senator Heinz. I imeigine your largest possible markets would be 
both the OPEC and non-OPEC LDC's, for great potential in the 
future. 

Mr. Cooper. Well, the Iron Curtain countries were an important 
source of business. 

Senator Heinz. Yes; not only the Soviet Union but also the 
People's Republic of China, and the Eastern European countries. 

How much do you think it would mean to your industry, which is 
a $5 billion industry, if you were really successful, looking 5 years 
down the road, if we pass the l^islation this year, your industry is 
able to take advantage of it, appropriate export trading companies 
are formed, they penetrate the east, the south, they go into South 
America, the Middle East, China, the Soviet Union, Czechoslova- 
kia, maybe Poland? 

What kind of an increase in exports do you see? $1 billion? $2 
billion? Leas than that? More than that? 

Mr. Cooper. First, I should point out, we will have to earn our 
wmi with quality products. 

Senator Heinz. Absolutely. 

Mr. Cooper. And competitive prices. 

I would hofe to see the day when 30 percent of the output of the 
machine-tool industry would be exported. 

Senator Heinz. And right now 30 percent would be roughly $2 
billion? 

Mr. Cooper. $1 ^ billion. 

Mr. Guttmann. 

Senator Heinz. That's right. That is a very big potential market 
we are talking about. 

Gentlemen, thank you all very much. You have been excellent, 
and I appreciate it. 

Would the next panel of witnesses please come forward? 

STATEMENTS OF LONNIE HAEPNER, PROFESSOR OF CIVIL EN- 
GINEERING, WASHINGTON UNIVERSITY, ST. LOUIS, MO.; 
ROBERT L. WAGGONER, PRESIDENT, AND RACHEL TRINDER, 
COUNSEL, INTERNATIONAL CUSTOMS SERVICE. INC.; AND 
WILLIAM R. CASEY, PRESIDENT, AND GERALD H. ULLMAN, 
GENERAL COUNSEL, NATIONAL CUSTOMS BROKERS & FOR- 
WARDERS ASSOCIATION OF AMERICA, INC. 
Dr. Haefner. Thank you. 

Senator Heinz. Let me ask our panel to please introduce them- 
selves. 

Dr. Haefner. Dr. Haefner, director of the Weishington Universi- 
ty transportation engineering program. 

Mr. Waggoner. Robert Waggoner, president of International 
Customs Service, and to my right is counsel, Rachel Trinder from 
the service. 

Mr. Casey. I'm William R. Casey, president of the International 
Customs Brokers & Freight Forwsirders ABSociation of America and 
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chairman of my own company, the Myers Group, which are freight 
forwarders and customs brokers. I'm accompanied by our zissoci- 
ation's general counsel, Mr. Gerald Ullman. 

Senator Heinz. Very well. Let me ask, Dr. Haefner, if you will 
please proceed. 

Dr. Haefner. My written testimony is identical to my oral state- 
ment. 

Mr. Chairman and members of the Senate Committee on Bank- 
ing, Housing, and Urban Affairs Subcommittee on International 
Finance and Monetary Policy, I am honored to be invited to pres- 
ent testimony on S. 144, a bill to encourage exports by facilitating 
the formation of export trading companies, export trade associ- 
ations, and expansion of export trade. 

As professor of transportation engineering at Washington Uni- 
versity, I am heavily involved in research related to intermodal 
freight and the movement of export commodities. In addition, 
through an active consulting practice in port and industrial park 
planning, port financing, and intermodal freight terminal planning 
and engineering, I have a continual dialog with public agency sum 
private clients with respect to the necessity to increase our export 
strength. 

PRIVATE SECTOR INVOLVEMENT 

As such, I would like to present testimony on this bill from a 
slightly different tack, that of the need to greatly improve private 
sector involvement in investment activities which are entertwined 
with optimum usage of our public works funds for efficient move- 
ment of export goods on an international scale. This bill can have a 
strong, positive effect on getting the private sector involved in port 
and intermodal goods planning, thus yielding improved export ac- 
tivity centers, particularly on the inland waterway port system. Let 
me now be specific about the mechanics that this bill offers. 

Research by the U.S. Department of Commerce Maritime Admin- 
istration indicates that the 1970 transportation and movement of 
each ton of waterborne cargo in U.S. foreign trade generated direct 
port industry revenues of $34. The direct and indirect revenues 
combined amounted to $55. Every 600 long tons in waterborne 
foreign trade created one job in the national economy in 1970. 
During the period of 1970-77 the above impacts have approximate- 
ly doubled. Related studies verify the above strong basic-nonbasic 
industry effect, wherein manufacture of basic goods for export yield 
well known spinoff demands for service or nonbasic industries. 
Thus, regions with active export production generally yield a more 
balanced and viable multiskHled local or r^onal economy. 

Good multimodal transportation systems making use of natural 
amenities, such as navigable waterways are considered to be stim- 
uli for furthering the above export basic-nonbfisic industrial activi- 
ties of a region. During the last two decades on the inland water- 
way system, significant efforts have been made to develop port and 
intermodal transportation terminal plans which make fiiil use of 
the public sector investment aids such as highway funds, channel 
improvements, EDA prt^ams, in conjunction with massive private 
sector bfisic and export-related industrial real estate investments 
within and a^acent to the port and freight terminals. This results 
in an industrial agglomeration shopper effect and industrial real 
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estate economies of scale by virtue of simultaneously assembling 
large amounts of public wonts and private mortgage banking capi- 
tal. 

However, the above process has often been flawed with respect to 
i^gressive private sector involvement. For some very good reasons, 
the process of simultaneous private sector-public sector involve- 
ment in such terminal plans has been slow due to the following. 

One, private financial institutions are basically risk averters. 

Two, the relatively large size of active income producing real 
estate holdii^s in a terminal complex requires that public sector 
provision of site amenities — sewers, roads, et cetera — and potential 
tax abatement incentives must be virtually guaranteed prior to 
private sector involvement. 

Three, the private sector is highly sensitive to lack of continuity 
and timeliness of critical funding, and environmental, OSHA, regu- 
latory and bureaucratic redtape. 

Four, the private sector financial community, while being able to 
finance industrial real estate and land use related to export and 
goods movement, currently has little or no capability to impact the 
mechanics of growth, flow, marketing or distribution patterns of 
such export goods. 

INCENTIVES TO ALLEVIATE PROBLEMS 

However, the export trading company structures proposed in S. 
144 would offer highly positive incentives to alleviate the above 
problems. Specifically: 

One, by participation in export trading company formation, the 
banking community could, within reasonable limite, participate in 
international goods distribution activity directly related to their 
land use and financial interest in port and industrial park eictivi- 
ties, thus yielding a more targeted perspective from which to devel- 
op their port and terminal-related financial investments. 

Two, a major effort of port and freight terminal planning should, 
as so noted by the authors of the bill with respect to current 
operating strategies of foreign countries, be to stimulate zones, 
centers, and activities for marketing production output and influ- 
encing international distribution patterns. A structure for so doing 
has been lacking in the U.S. fre^ht terminal and export communi- 
ty. This bill adequately develops such a structure. 

Three, in relation to one above, direct involvement by the finan- 
cial community in export trading in port dominant cities offers a 
direct incentive for them to foster private finemced industrial real 
estate and port development programs, with an eye to effectively 
maximize their return and active control of port-related industrial 
activities. 

Four, the potential of joint ventures of the private sector and key 
port authorities on the coast and in critical inland river port cities, 
such as St. Louis, is an optimum construct for insuring simulta- 
neous effective public sector funding and private funding to exploit 
a region's locational or natural resources advantage. 

Five, it is clear that certain critical U.S. goods which move from 
inland hinterlands abroad must be capable of being financed, pro- 
duced, and transported in uniquely aggressive ways to maximize 
the effectiveness of U.S. export potential. Key commodities of coal, 
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grain, other agricultural products, containerized general cargo, and 
chemicals are highly viable international markets for us. The 
fusion of private sector banking capital with the firms associated 
with the extraction, production, wholesale, and transportation of 
the above commodities and use of their associated knowledge and 
expertise offers a forceful and financially stable capability to proc- 
ess our exports. 

Six, a topic of concern in every transportation terminal land use 
plan is what to do with the medium-size industrial firm which has 
an exportable product, but exists without significant individual 
impact on the market, per se. This bill would allow conglomeration 
of several disparate small- to medium-size commodity and product 
exporters, thus developing a consistent and viable structure for 
optimizing return on production dollars from such heretofore un- 
derutilized sources of export. 

Seven, a transportation or terminal-related industrial land use 
plan, when successfully implemented, has sigpiicfmt benefits to 
local. State, and Federal levels of government, including improved 
levels of payroll taxes, sales taxes, disposable incomes wittun the 
community, lowered unemployment, and increased property tax 
income, and increased regional economic value added. To the 
extent this bill promotes private financial sector involvement in 
trade, transportation, and terminal-related improved intensiveness 
of land use and interchange facilities, causing export activity to 
thrive, the public sector will benefit. 

In closing, let me comment on the issue of antitrust immunity. 
While not an attorney, but rather a port planner with years of 
reviewing the appropriate conservatism of the private sector in 
trsmsportation and trade matters, let me say that it appears, from 
my professional viewpoint, that antitrust immunity, witii appropri- 
ate certification and l^al safeguards, as developed in the bill, will 
be necessary. It is unlikely the private sector will participate if 
anything oUier than a limited environment of risk, economic or 
legal recourse exists with respect to antitrust matters. 

It has been a distinct pleasure to offer this testimony. I strongly 
recommend passage of S. 144 in its present form. 

Senator I^inz. Dr. Haefner, thank you very much. We are de- 
lighted to have your testimony. 

Let me ask Mr. Robert Waggoner to proceed. 

Mr. Waggoner. Thank you. Senator Heinz. It is a pleasure to 
have this opportunity to testify here today. 

I have prepared a detailed statement which I would like to 
include in the record. 

Senator Heinz. Without objection the entire stat«ment will 
appear in the record at this point. 

Mr. Waggoner. Thank you. In the interest of conserving time I 
would like to present a brief sunmiary of my prepared testimony 
and leave the remainder of the time open for questions. 

Senator Heinz. Veiy well. 

Mr. Waggoner. My company is headquartered in Torrance, 
Calif., and maintains offices in Loe Angeles, San Francisco, New 
York, Chicago, Boston, Hartford, and Houston. 

Our only business is international trade, and it has been our 
only business for 22 years. 
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From the b^^inning it has been our objective to ofTer complete 
international trade service to our customers, fiimish door-to-door 
transportation to exporters around the world. 

In order to provide a full rat^e of services we are authorized to 
act as ocean freight forwarders, as nonvessel operating conmton 
carrier, as an air teight consolidator, as air freight agent, as 
surface property brokers, and customs brokers as well as insurance 
agents. 

Our stafF of 200 experts also provide a variety of advice and 
assistance to our customers. 

To give you some idea of our size, last year our gross billings for 
transportation services and other advances in foreign trade totaled 
some $83 million. 

I am here today with our ocean frei^t forwarding activities in 
mind euid should like to limit my remarks to a pfui;icular techniCEtl 
pn^lem which we see with the legislation as it presently exists. 

As I understand it, S. 144 anticipates that an export trading 
company would provide a number of services including documenta- 
tion, transportation, and freight forwarding. I would like to say at 
the outset that I am supportive of this concept. I am of the firm 
belief that unless trading companies are able to offer these services 
they will fail to be viable competitors to their foreign coimterparts. 

TECHNICAL BARRIER IN LEGISLATION 

Unfortunately, there is a technical barrier which would prevent 
ocean forwarders from qualifying as export trading companies and 
which would, as a practical maUer, prevent export trading compa- 
nies ftx)m qualifying as ocean freight forwarders. 

This comes from an act which prevents forwarders from having 
any kind of beneficial interest in shipments they dispatch, which 
incudes any kind of financial or proprietary interest and prevents 
forwarders from taking title to goods they service. However, the 
legislation contemplate that in the course of providing export 
services to U.S. producers expcnt trading companies may them- 
selves become exporters by taking title to the goods. Hence the 
conflict. 

Unless S. 144 is amended the effect of this prohibition would be 
to exclude from participation in export trading companies the very 
individuals and organizations which possess the international trade 
expertise essential to the success of a trading company. 

I am convinced that this would be a disaster for export trading 
companies and that unless the issue is addressed the concept itself 
wUl fail. 

A review of the successful foreign trading companies reveals that 
strength lies in the variety of services they can offer. Each of the 
10 largest Japanese trading compiuiies has the ability to obtain 
significant economies of scale in transportation, warehousing, and 
international marketing. This was the conclusion of the Hay 
report, a study prepar^ for the Department of Commerce and 
previously submitted to this committee, wherein I would also note 
that transportation constituted one-third or more of the value of 
the merchandise. 
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I believe this is a lesson we cannot ignore. We are, therefore, 
suggesting a simple amendment to S. 144, an amendment which is 
attached as appendix A to my written testimony. 

Senator Heinz. Without objection that will be part of the record 
(see p. 265). 

Mr. Waggoner. Thank you. 

The amendment would remove the prohibitions of the shipping 
act to the extent necessary to permit ocean freight forwarders 
affiliated with an export trading company or an export trading 
company acting on its own behalf as a freight forwarder to acquire 
a beneficial interest in the goods and to continue to accept broker- 
age from ocean carriers on those shipments. It would not relieve 
forwarders or export trading companies from the FMC's licensing 
requirements. It would not permit the payment of brokerage to any 
one other than a licensed ocean freight forwarder. 

These provisions would apply to forwarders and export trading 
companies alike. It would be highly undesirable to create two sepa- 
rate sets of rules, one for forwarders and one for export trading 
companies. What it would do is allow export trading companies to 
operate to the extent possible under the same set of rules as their 
foreign competitors. 

The Hay report focuses on this problem, but its recommended 
solution was broader than we believe is necessary. 

To my knowledge, the problem has not been focused upon again 
until today. 

Thank you, Mr. Chairman, and I will be glad to answer any 
questions, if I may. 

[Complete statement of Mr. Waggoner follows:] 
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STATEMEHT 
OF 
ROBERT L. WAGGONER, PRESIDENT, 
ISTERNATIONAL CUSTOMS SERVICE, INC. 
BEFORE THE INTESNATIOfJAL FINANCE AND 
MONETARY POLICY SUBCOl-MITTEE OF THE 
SENATE COMMITTEE OK BANKING, HOUSING 
AND URBAN AFFAIRS 

Mr. Chairman and Members of the Committee; 

My name is Robert Waggoner. I am President of Incernacional 
Customs Service, Inc. ("ICS"). ICS is headquartered in Torrance, 
California and maintains offices at eight locations nationwide. 
Additionally, ICS has official representatives at every major port 
throughout the world. ICS is engaged exclusively in international 
trade and in 1980 its gross billings for CransportaCion services 
and advances provided to traders totalled vS3 million. 

During tl)e 22 years since its foundation, ICS has been involved 
in every aspect of export trading and provides a complete export 
service by furnishing door to door transportation throughout the 
world. ICS is licensed as an ocean freight forwarder and non- 
vessel operating coniDon carrier by the Federal Maritime Commission, 
by the Civil Aeronautics Board as an air freight forwarder and 
consolidator . by the Interstate Commerce Commission as a property 
broker, and by the Treasury Department as a customs broker. ICS 
has been appointed by the International Air Transport Association 
as an airline cargo sales agent for all TATA carriers, and is 
licensed by the State of California as an insurance agent. ICS 
has a staff of 200 experts to advise its trading c 
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For the convenience of the Committee, I have attached as 
Appendix B to my testimony a aummary of the servicea ICS offers 
its customers. And I would emphasize that while I am extremely 
proud of the quality and variety of services we offer, ICS Is 
not necessarily atypical. Ue are part of a forwarder /agent/ 
customs broker industry chat I believe constitutes the single 
greatest source of this country's expertise in exporting. 

I should say at the outset that ICS supports the Senate's 
attempts Co focus on the problems of U.S. exporters. Ic has 
long been obvious to those of us In the export business that 
the failure of U.S. exporters to duplicate the limiense success 
of foreign export trading companies has been In part attributable 
to the exclusion of U.S. banks from participation In trading 
companies and the dlfflculcies end uncertainties occasioned by 
U.S. antitrust policy. I wish, however, to add a word of caution. 
The Involvement of the banks will eliminate many of the financial 
constraints, but that In Itself will not be a panacea for the 
ills of the U.S. export trade. If the export trading company 
concept is to succeed, it must be placed on an equal footing 
with foreign trading companies. This means that Congress must 
permit export trading companies to offer the full panoply of 
export services, not just financing but market intelligence. 
Insurance, documentation and transportation. It Is my opinion 
chat unless the Congress focuses on the Importance of services 
Other than those offered by the banks, trading companies will 
never be able to compete effectively, and the objectives of 
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Che bill will be frustrated. 

S.144, bj permitting the measured and closely monitored 
participation of banks and by extending the coverage of the 
Hebb~Ponerene antitrust exenqition would appear to remove some 
of these barriers. There la an additional barrier, however, 
that stands between the status quo and a truly competitive U.S. 
export Industry, and that arises from the Interaction of S.144 
with certain technical provisions in the Shipping Act of 1916. 
As S.144 and the Shipping Act presently read, ocean freight 
forwarders would, as a practical matter, be excluded from parti- 
cipation in export trading companies ; and although the history 
of the legislation anticipates that export trading companies 
might themselves qualify as ocean freight forwarders, again, 
as a practical matter, this would not be possible. The result, 
however unintended (and I do believe that this is the first 
time since the issuance of the Hay Report that this technical 
problem has been isolated) would be to exclude from parciclpacion 
In export trading companies the individuals and organizations that 
should be on the cutting edge of their operations — and that 
presently serve this function with most of the foreign export 
trading companies. 

1 have attached as Appendix A to my testimony a proposed 
amendment Co S.144 that would overcome this technical problem. 
It does require some explanacion, and with your indulgence 
I would likely Co briefly review some of the background. Let 
me emphasize that my primary concern Is that if this bill 
is to give rise to export trading companies , chose com- 
panies must possess, Co the extent possible, the same flexi- 
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btlity and capabilities as their foreign counterparts. It 
would be highly undesirable and contrary to the purposes of 
the legislation to create an entity that is not a viable 
competitor in foreign markets. Indeed, unless the Congress 
is prepared to create such an entity, it would do better to 
leave uell enough alone. Second, I am very concerned that as a 
result of this legislation, two different sets of rules may 
develop, one applicable to forwarders and one to export 
trading companies. This would be disadvantageous to both 
forwarders and trading companies . 

1- The Role of Ocean FrelRht Forwarders In Export Trade 
(a) U.S. exporters 

A large portion of ICS' business relates to ocean shipping. 
As an ocean freight forwarder licensed by the Federal Maritime 
Commission ("FHC") pursuant to the Shipping Act of 1916, ICS 
dispatches goods overseas from the United States, this activity 
involves much more than simply arranging for carriage of export 
shipments. An exporter wishing to ship merchandise abroad 
normally looks to us to make all tte arrangements necessary to 
dispatch the goods to their foreign destination. ICS provides 
a complete, specialized export service. We not only secure 
cargo space with an ocean carrier, we also arrange for the trans- 
portation of goods to the port of embarkation from all over the 



db, Google 



United States, ve prepare and proceaa documentation, furnish 
warehouse space, handle pick-up, routing and contalnerisatlon , 
co-operate with banks In co-ordinating shipments, and provide 
expert advice to exporters regarding letters of credit , licenses 
and Inspections. In addition we can arrange for inaurance cover- 
age and take care of problems which may arise in transit or with 
respect to unusual shipments. When a shipment arrives at a foreign 
port, our strong network of carefully selected agents handles all 
the details Involved in dispatching the merchandise to Its final 
destination. 1/ 

In other words , we provide a service which covera every de- 
tail from seller's door to buyer's door. Over the years we have 
}>uilt up a specialized knowledge of particular foreign markets 
and the complexities of export shipping and so we are able to 
free both the shipper and the buyer from many of the problems 
Inherent in export trading. Our source of income from these 
transactions is two-fold. First, we pass certain service charges 
on to the shipper. Second, and most important, we receive 
compensation from the ocean carrier. This compensation, commonly 
called brokerage, is generally fixed by the carrier conference 



1/ ICS also acts on occasion as a nonvessel operating common 
carrier, filing a tariff with the FMC which provides for 
consolidation services to Australia, Europe and the Far East 
and enables shippers to take advantage of fast, dependable 
ocean service with the attend.mt freight cost savings. 
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and ranges froa 1-1/41 to 5X of the freight charge, depending 
on the conference . 

The lyportancc of the ocean freight forwarder In these 
export transactinns cannot be understated. The vast majority 
of D.S. exports to Europe, Asia, South Aaerica, Africa and 
Australia are by ocean, even uhen bulk ejqrarts , e.g. grain, 
■re wxcluded. 2/ To the extent that exports are by air, 
S.144 does not create a problem because of the virtual de- 
regulation of air transportation and the related functions 
of air frel^t foruarders and agents. Although precise 
statistics on the aaount of non-bulk exports by ocean that are 
processed by ocean freight foiwarders are not publicly available, 
I would estimate, based on our experience, that it is certainly 
Che tuJoriCy and probably as high in some markets as 701 to 
sot. Indeed, the only tiae a forwarder is not used Is when a 
very large manufacturer has sufficient, repetitive voluse to 
negotiate directly vlch the traffic ccnf erences ; and even tlten, 
many of these large shippers use the services of forwarder* to 
ai^plcmcnt their e^^ort distribution systems . 



Tor cxaisple, In 1979 7B1 of the total value of U.S. exports 
to Japan moved by ocean vessel (U.S. Bureau of the Census, 
Report 17455). 
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(b) Foreign eacporters 

The evidence already In the record from thie and prior 
hearings paints a vivid picture of the structure and operations 
of foreign trading companies. 2/ I do not want to repeat any of 
that here, but I do think that a point that is often overlooked 
is the extent to which the transportation function, and parti- 
cularly ocean transportation, is at the cutting edge of these 
companies. 

For example, look at the SogoShosha. the fifteen or so massli 
Japanese trading companies that dominate the Japan-U.S. Import 
market. While banks and other large participants in the Sogo 
Shosha provide the capital and marketing expertise, It Is their 
transportation arms that make it all work. Indeed, many of 
the Sogo Shosha developed around the traffic departments of 
the individual company participants. 

The productivity of Japanese industry and the marketing 
skills of their U.S. proxies are often cited as the prime 
reasons for the dominance of these trading companies . An 
equally Important reason Is their complete control of the 
transportation function. Hot surprisingly, more than half 
of the collected revenues for the ocean transportation of 
exports and imports to and from Japan goes to Japanese shipping 



See the Hay Report, a study prepared for the U.S.Dept. of Commerce 
regarding the feasibility of the export trading company concept as 
a viable vehicle for expanding U.S. exports. Hearings on Export 
Trading Companies and Trade Aaaoclatlon s , Senate Committee on 
Banking, Housing and Urban Affairs, Int'l. Finance Subconmittee , 
96th Cong., 1st Sess., at 413-616, September, 1979. 



d by Google 



companies; and Japanese vessels account £or 60% of Imports 
Into Japan. Japan has a 300X freight rate advantage over 
Che United States on shtpmenta to third countries. 4/ 

While the structure of trading companies may differ 
slightly in other countries, the pattern is the same. 
Probably the largest ocean forwarder In the world Is Schenkers, 
a German company. Ouned by the German National Railway which 
Is in turn owned by the German Government, it is a sister company 
of Lufthansa, and the services It can provide to its German ex- 
port clients would make even the largest U.S. exporter envious. 
Vertical Integration of transportation functions and the 
ability to work closely with major exporters Is common throughout 
Europe. Perhaps the most striking exanqAle of the con^etitlve Im- 
balance this causes Is the fact that in the most recently reported 
year, freight rates averaged 3271 more for U.S. exports than for 
U.S. imports. 5/ Since ocean freight rates can account for as 
much as 30% of the final price of an Item to the consumer, this 
adds to the many disadvantages encountered by U.S. exporters. 6/ 

My point is that successful foreign trading companies and 
control of ocean transportation through a forwarder or its equi- 
valent go hand in hand. And there is every reason Co believe 



Hearings on the Multilateral Trade Negotiations , Senate Commlccee 
on Banking, Housing and Urban Affairs, Int'l Finance SubcoMBittee , 
96th Cong., 1st Sess., at 28, March and April 1979. 



6/ The Hay Report, Hearings on Export Tradin;; Companies and Trade 
Associations . note 3 supra at 448. 
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that If U.S. export trading companies are to succeed, that 
experience must be duplicated here -- or at least be given 
an environment that peroite it to be duplicated. 

2. Regulation Of Ocean FrelRht Forwarders 
(a) U.S. forwarders 

Ocean freight forwarders are regulated by the FMC pur- 
suant to the Shipping Act of 1916, as amended by the Freight 
Forwarder La« of 1961 . A forwarder is defined as a company 
which arranges for the dispatching abroad of shipments by 
oceangoing carriers on behalf of others in exchange for pay- 
ment. Forwarders are required to be independent and may not be 
affiliated with shippers or buyers [46 U.S.C. j801]. This 
definition does not cover export divisions of manufacturing 
con^anles which export their own goods directly through an ocear 
carrier. In other words a forwarder is essentially a go-betweec 
for carriers and shippers, and Its services are suited parti- 
cularly well to snail and medium size companies which do not 
possess the resources or expertise to undertake exporting 
activities on their own behalf. The FMC, which Is responsible 
for regulating ocean freight forwarders , requires that anyone 
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performing this type of service must obtain an FMC license 
to do so. 7/ 

The Act'e requirement that forwarders not be affiliated 
with shippers was designed to prevent ocean carriers from 
making rebates to shippers, I.e. . to prohibit carriers from 
kicking back to the shipper a portion of the published freight 
rate for a comnodity in exchange for the shipper's agreement 
to deal exclusively with that particular carrier. Congress 
determined that If a freight forwarder is owned or controlled 
by a shipper, an otherwise appropriate brokerage fee to the 
forwarder would flow indirectly to the benefit of Che shipper. 
Bequlring a forwarder to be independent of a shipper was de- 
signed to prevent these indirect rebates. 

In order to ensure the independence of forwarders , the Act 
and FMC regulations prohibit forwarders from having any kind of 
"beneficial interest" in the shipments which they service. The 
term "beneficial interest" has been construed very broadly. It 
is well established that this regulation prohibits a forwarder 
from receiving any kind of profit or benefit arising out of financing 



TJ lai independent c 



I freight forwarder Is defined as 



"[A] person carrying on the business of forwarding 
for a consideration who is not a shipper or consignee 
or a seller or purchaser of shipments to foreign 
countries, nor has any beneficial interest therein, 
nor directly or Indirectly controls or is controlled 
by such shipper or consignee or by any person having 
such a beneficial interest." 46 U.S.C. JSOl. 

The statute further defines "perse 
The FMC's licensing requirem^ts i 
J841(b) and 46 C.F.R. Part 510. 
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of the shipment. According to FMC regulations Che term "beneficial 

interest" Includes, but ia not limited to: 

"(a]ny lien Interest In; right to use, enjoy, 
profit, benefit, or receive any advantage, 
either proprietary or financial, from; the 
whole or any part of a shipment or cargo, 
arising by financing of the shipment or 
by operation of law or by agreement, express 
or Implied." 46 C.F.R. (510.21(1). 

The only exception made is for advances of out-of-pocket expenses 

incurred in dispatching shipments . 

(b) Foreijj:n forwarders 

It is hardly a surprise that there is very little regulation 
of foreign forwarders and that even where there is regulation it 
Is designed Co encourage rather than restrict export trade. 

The most detailed system of forwarder regulation outside 
the U.S. Is probably that found In Japan. Jurisdiction is split 
between the Ministry of Transportation, which has general Juris- 
diction over shipping matters that begins with an exemption from 
Che AnCi-Monopoly Law's prohibitions on carCels; and Che Fair 
Trade Coinolsslon, which osCensibly oversees Crade practices. 
The Fair Trade Conmisslon, in actual fact, has authorized both 
exclusive patronage contracts and deferred rebates. 8/ Small 
wonder, Chen, that Cwo comnentaCors on Japanese pracClces have 
noted Chat "[t)he low key approach by the Fair Trade Comlssion, 



Brown and Uesugi, Japanese Regulation of Ocean Freight Ship- 
ments , 11 J. MarlC^eLaw 293 tI980); See also Matsushita, 
Export Control and Export Cartels in Japan . 19 Harv. Intl. L.J. 
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the agency assigned the tasks of combating ant i- competitive 
behavior, siiggests that, shipping lines and shippers have been 
given a free hand in developing trade agreements on freight 
rates for international cargo shipments." 9/ 

3. The Conflict Between S.144 And U.S. Regulation 
Of Forwarders 

There is little question that S.144 clearly conten^lates 
that forwarders will be involved in export trading companies. 
Freight forwarding is included in the definition of export 
trading services (Section 103 (a) (4)), and the legislative 
history of 5.2718 in the last Congress even contemplated that 
export trading companies might themselves become freight for- 
warders : 

"While the Act's purpose is to enable the 
performance by export tre.dlng companies 
of a wide range of services to expand U.S. 
exports, including transportation and for- 
warding, the bill is not Intended to repeal 
or amend the provisions of the Shipping Act 
of 1916. . . which govern the licensing 
of independent ocean freight forwarders . 
Export trading companies wishing to render 
forwarding services may do so upon qualifying 
for, and receiving, a license under that Act." 
S.Rep, 96-735, 96th Cong., 2d Sess., p. 7. 

Although this makes clear that export trading companies 

should not be given an advantage over freight forwarders by 

being exempted from FMC licensing requirements, a proposition 
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which I support and which would be codified In the amendmeiit 
suggested in Appendix A, It does not address the "beneficial 
interest" problem. In other words, the legislation clearly 
anticipates that in the course of providing export services 
to U.S. producers of goods, export trading companies taay them- 
selves become exporters by taking title to goods and exporting 
them. FMC licensed ocean freight forwarders, however, are 
prohibited from having any beneficial interest in goods they 
ship. 

What it all comes down to is this. . . Under the Shipping 
Act and FMC regulations as presently constituted, and under S.144 
BB proposed, an export trading company: (1) could not qualify 
for an ocean freight forwarder license in its own name; and (2) 
could not use the services of any forwarder which had any sort 
of beneficial Interest in the export trading company. Further, 
these restrictions would apply even if the export trading company 
were engaged in exporting goods in which it did not have a bene- 
ficial interest. In other words, the very act of establishing 
export trading companies would exclude from participation those 
with the trading expertise essential to achieving the objectives 
of the legislation, 

4. A Proposed Solution To The Problem 

the Hay Report, a study prepared for the Department of Connerce 
in 1977 on the feasibility of U.S. export trading companies and 
submitted to this Committee two years later, contained five recom- 
mendations, Including the following; 
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"Every sttempt should be made to enhance the 
profitability of the trading buslnesa to draw 
the highest caliber of talent and additional 
Investment Into it. This ability to parti- 
cipate In freight brokerage should be given 
to all [export management companies] and 
|Webb-Pomerene Associations] today regard- 
less of the feasibility of the [export 
trading company] concept," 10 / 

The legislative solution set forth in Appendix A represents 
a much less drastic step than simply permitting all export trading 
companies and Uebb Associations to receive brokerage, as recom- 
mended in the Hay Report. Under our proposed amendment, brokerage 
still could be paid only to a licensed ocean freight forwarder. 
Hhat It would do Is remove the legal barrier to payment of brokerage 
If that forwarder were affiliated with an export trading company or 
if aii export trading company were Itself a licensed forwarder, and tc 
permit the forwarder or export trading company to acquire a bene- 
ficial Interest in goods shipped in accordance with the objectives 
of the Act. A simple amendment, but one which could have a pro- 
found impact on the success of the export trading company concept. 

The payment of brokerage under such controlled circumstances 
would be a "rebate" only In the highly contrived sense of the 
word. Hone of the traditional evils toward which anti-rebating 
concerns are directed would be present. Exclusive dealing, or 
comnerclal bribery as It Is often referred to under the antitrust 
laws, is not a relevant concern since: <1) the amount of the 
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brokerage fee 1b publlcally fixed by the conference and la 
applied uniformly. I.e. , the export trading company and/or 
ItB forwarder would not get a better deal from one carrier 
than from another; and (2) the Interest and incentive of the 
export trading conipany Is to make use of the most efficient 
transportation available. Similarly, there would be no problem 
with discrimination. The export trading comapny or Its for- 
warder would simply receive a brokerage fee available to all 
forwarders. 11/ Indeed, this amendment would prevent discrimina- 
tion by ensuring that U.S. and foreign trading companies operate 
to the extent possible under the same set of rules. Even so. It 
would go only pact way towards placing U.S. companies on an equal 
footing due to the widespread practice abroad of negotiating freight 
rates as well as accepting brokerage. This competitive weapon Is 
not, of course, available to U.S. companies even though It should 
be, especially considering that transportation costs can account for 
as much as one-third of the export value of an item. Any concerns 
regarding the participation of forwarders In export trading companies 
could, if necessary, be dealt with by a control requirement similar 
to the investment limits which the legislation would place on banking 
organizations. 



The Hay Report states that an indirect financial constraint 
on the development of export trading companies Is the In- 
ability to take advantage of profits on freight brokerage. 
The Report concluded that "|t]he standard commission to 
freight forwarders from shipping lines could yield a 
significant increase In the profitability of trading 
companies -- causing them to be of more Interest to potential 
investors." The Hay Report, note 3 supra . pp. 517-518. 
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5. Conclus Ion 

The cestlmony submltCed with respect to thla bill and ics 
precedessors has, quite understandably, focused upon the banking 
aspects of the legislation. The amendments made to the banking 
and antitrust laws will play an Important part in enabling expoct 
trading companies to compete effectively with their foreign countei 
parts. But that In Itself will not lead to the creation of a 
successful trading company. The banks will be Invaluable In re- 
moving many of the financial constraints which presently Inhibit 
the growth of D.S. exports. But an export trading company can 
only be successful If it can offer a full range of export ser- 
vices. I hope I have succeeded in convincing you that trans- 
portation services are a vital pert of this package. Of all 
types of transportation used In exporting goods from the U.S. , 
ocean shipping is a major factor. In 1979, 78% of the total 
value of U.S. exports to Japan moved by ocean vessel. As the 
legislation presently stands, export trading companies will 
be severely handicapped unless the Shipping Act restrictions 
are Temoved. Indeed It is my belief that it would be pre- 
ferable not-to enact the legislation unless these changes 
are made. To do otherwise would be to create an entity which 
Is an export trading company In name only. 

These assumptions are not merely conjectural. The fact 
Is that the strength of the world's most successful trading 
companies lies In their ability to provide whatever services 
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are needed to meet the requirements □£ particular Industries 
and buyers. Basing its conclusions on the success of Japanese 
and European trading companies , the Hay Report listed the re- 
quirements for success of a U.S. trading company. These in- 
cluded the ability to develop export strategies for manu- 
facturers; an Intimate knowledge o£ foreign markets, including 
buying practices, potential size and growth, market structure 
and trends 1 the ability to meet unique financial requirements, 
e.g. the need for additional working capital; and an evaluation 
of costs associated with exporting which exceed those for domestic 
markets. The Kay Report further concluded that "[tjhe exporter 
must have access to or develop the capability to carry out the 
specialized functions necessary to support export activity: 
transportation, innurance, docimientatlon." 12/ This is especially 
important given that transportation costs can account for as much 
as one-third of the export value of an item. I am firmly convinced 
that the purposes of this bill will not be accomplished unless 
export trading companies have this capability and I urge the 
Committee to create an entity which is truly a viable competitor 
In foreign markets. 

Finally, I wish to emphasize that it is not my Intention 
to create two separate seta of rules , one governing forwarders 
and one governing export trading companies. I believe that 

12/ The Hay Report, note 3 supra . pp. 437-450. 
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would be prejudicial to the Industry and not In the best 
Interests of either forwarders or export trading companies. 
I believe that my proposed amendment can accompliah its 
purpose while maintaining an equilibrium between forwarders 
and export trading companies and that it is essential that 
this be done. 
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The following language would be addeti to Title 1 of 



"Notwithstanding Sections 1, 16 and 41(b) 
of the Shipping Act of 1916, as amended, 
any export trading company engaged in the 
business of ocean freight forwarding, or 
any ocean freight forwarder afflllsted 
with an eitport trading company, may be 
compensated by a common carrier by water 
for Its services in connection with any 
shipment dispatched on behalf of the ex- 
port trading company; provided that if the 
export trading company has acquired a 
beneficial interest in such shipment It 
has done so solely for the purposes per- 
mitted by this Act; and provided further, 
that an export trading company may not 
engage in the business of ocean freight 
forwarding unless it has been duly licensed 
pursuant to Section 41(b) of the Shipping 
Act of 1916, as amended." 
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IHTERNATIONAL CUSTOMS SERVICE, INC. Appendix B 

HISTORY OF ICS 

Th« Loe Angalas Inlematlonal Airport and the Mr Freight Industry wora In thair f ladgllng attge whan Robait 
L "Bob' Waggonaf, Ifsgh out ol 2M yaars ot tlie U. S. Army Air Force, lootia part lima ]ob witti a nationwide 
Inlemattonal FralgM Forwarder and Cuiloms Broker in 1947, while returning to aehool under the Q. I. BIN. 
In 19S3. having paued the United Stales Treasury, Bureau of Customs exam, he wsa Isaued his U. S. 
Customs Broker* License. After 1 2 years In operations, sales arid menagement capacllles with twro Broker/ 
Freight Forwarder companies, he decided lo teal his own Ideas, arid with this decision International 
Customs Service, lr\c was txim on May 1, 1969. From the beginning, the ob|ectlve was the creation of a 
prograsstva organization able lo supply ■ complele service for the Inlemalloral trade. Tfils meant qualify- 
ing Ihe Corporation lor a Customs BroKera License for servicing Importers and exporters; a Federal Mart- 
time Commission License to provide ocean freight fonwardlng senicea, certification by Ihe Civil Aeronaulica 
Board as an alrtrelghl forwarder and consolldator; appolnlment by Ihe tntarnallonal Air Transport Asaocia- 
Uon as an airline cargo sales agent for all lATA carriers; arid as a Stale licensed Insurance Agent In 
CallfDrnia. Apenonal philosophy ol "You sfe only as good as your overseas agents' became tha reason for 
extensive Irsvel abroad lo find Ihe type of agents who could meet ttte stringent requirements established 
by ICS. 

A policy of controlled growth resulted In tne opening of additional ICS locations In lite major Irafllc centers 
of Ihe United States. ICS San Francisco opened In June 1962, New Yorli In June 1963. Chicago In June 
1966, Boston In November 1970, Hartford (Sales) tn January 1973 and Houslon in July 1977. As new 
product lines and market growth patlams are constantly evaluated, ICS continues to expand Its lull sanice 
•ystem bringing over twenty years of piolesalonalism to our clients and their muHlnatlonai marlieta 

Ttte ICS stall has grown lo meet the needa of a rapidly Increasing worldwide client base. Their service re- 
quiremente are met by over 1 80 experts In all ^aaea of linport/expo<t trade. ICS It proud of Ihe foci that I S 
licensed Customs Broker* are an Integral part of our syatem. A* part of our Corporate phiioaophy, 
■nanagemenl and key system personnel combine proven industry track records with that extra spark of total 

~-.^^^-^_^ ^Xr_\. *» one of the ieadera in Its field, ICS is an active member of the National 
I jfie'TM "* Customs Brokers and Freight Forwarders Association, American Importera 

Association, National Committee of international Trade Documentation, local 
Customs Broilers and Forwardera Aaeoclatlons in cities of location In the United 
States. Foreign Trade Aasoclations, Foreign and Local Chambers of Commerce. 
Traffic Management Aaaociatona. National and Civic Associations and National 
Advisory Boarda ICS has also been Ihe Customs Broker/Freighl Forwarder of 
record for numerous International Trade Faira htfd in the United States and 
abroad. Bob Waggoner, President and founder ol ICS, is well known and highly 
lis tireless aclivHIas in the promotion of foreign trade. He has senred as Board Director. Officer 
us local, national and intamationai Industry associations. 
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INTERNATIONAL CUSTOMS SERVICE INC. 

SERVICES FOR IMPORTERS & EXPORTERS 



wny apand houis on thB telsp^ona whsn ICS can ' 
oveissas shipping. Inbound or outbound, through 
o< Bxports available Ineactiof ouroDlcss. You gat 
Ins Cargo Sales AganI, Air F 

ic Consultant, Backing upthlseipartlsals ona 

ia In Ilia Industry, all al your si 



with one call~7 We are ready (o handle al) your 

variety ol aervlcea. All are twrlormed by teams 

led Customs Broker, Ocean Freight Forwarder 

ight Consolldato', Insurance Agent, Trucking Broker 

modem and sophlsllcated computer 



UCENSEO CUSTOMS BROKER 

Lk^nsed Cuitoms Broken In all our 
oHieai can lead you safely through the 
maze ol tarirfa. regulations and papaiworti 
because we know all the nilas and alwaya 
play by them. Delaya and penalllas are 
vldually eliminated when an ICS team 
handles your Import shipment. 





Tha "llrsi avsllable vessel" will carry yoi 
cargo lo de si i nation whan you call ICS. W 
can handle the booking, pick-up. routlni 
cental nerliall on, Insurance, documenti 
tlon, licensing, cuatome and deMvery. A 
can also arrange any In 
you require. 



15-fi72 0-81 — 
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INTERNATIONAL CUSTOMS SERVICE INC. 




niEIQHTCONSOUDATION SERVKK 
* MR AND SEA 

It tfoain't mattar vvhelher you ara an air or ocean 
fihlpper or both, wa hava ■ comolldallan aervlca lor 
you. ICS** own ocaan larifF, fllad witt) the Fadaral 
Meritima CommlMion, eoven conaolldatlona to 
Auatralla. Europe and the Far East protridlnQ laM. da- 
pandable ocean aeniica with freight coat aavlnga for 
all LCL ahlppera. 

Out air consolidation tarifF provMea a full range ot 
General and Specific Commodity lataa to moat ol the 
major airports of the tvorld, again at a aavlnot you 
will appreciate. 

By air or sea. Ihe Inherent saving* of consolidated 
aanice ara passed on to you. Your ahlpmenta are 
conlalnerlied by ICS spedallaU and break bum at 
dastl natlonlscompleledt>yagentswho have met the 
strlngant raqulremenls established tiy ICS. Whan 
ti ICS you can r«M aaay Imowlng 
lla Of servtcee Is protecting you at both ends. 






KM^ 



We dont opeiate our own alrtlne.but thaf s about all 
we dont do. Our many years of experience at airports 
•nablas us to be at the right place at the right time to 
keep you' cargo moving. Wa arrange for origin pk^ 
wrrler booking and de- 
M monltortng and destination serrkMS. 





KC LKENSEli PflOPERTY BHOKEM 

We can arrange and negotiate trucking of 
your shipment within the U.S.A for a full 
truckload or las* than tnickload. Our sar- 
vk:e Is designed to In our clients' distribu- 
tion needs. Another rurtg In Ihe complete 
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INTERNATIONAL CUSTOMS SERVICE INC. services for importers ft exporters 




>w ttiM you can gal 
tt while we do III tho worii? Oui 
ts can Bmnge for any currency. In i 
country, witan you naad It 




DOCUMENTATION EXPERTS 

How many llmei have your shipmentB bean 
delayed because you ctHjkln't tlnlsh Iha 
paperwork Intlma — oryoudldn'tknow whet 
documanta were required? Do you have 
peak aaaaons when papenrvorli gate com- 
pleioly oui of eonirolT 

Our teams are experts In ell phases of 
documentation. Tiy ust You'll soon wrondsr 
how you ever got along without our help — 
and Ifa cheaper than adding to your Uafl. 
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. NTERNATIONAL CUSTOMS SERVICE INC services for importers » exporters 




^ CONSULTATION SERVICE 

■aas shipping, you can do one ol two 
things. You can spend Fnonthi st travel and 
countless telephsna calls to l>nd out lor 
yourasK or you can call ICS. Our ovar 
twenty ysars of enperience, our dedicated 
teams and network of overseas agenli can 






Jt not on your payrol 






OVERSEAS SERVICES 



is essential that ths ICS concspt t>a as 



lints snatile jslo guarantee the 





DATA PROCESSING 



Our "in-house" computer repraiants over 
. lOyearaotunendingeflort to produce one 

« of the rinest systems In the InduBlty. V^tfi 

J lully tested and operational syslems In all 

ICS locations you nave the entire laam 

our clients at no sitra coat. 
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Senator Heinz. Thank you vei^ much. I will have some questione 
for you, but we will proceed to Mr. Casey. 

Mr. Casey. Fine. 

Senator Heinz. Who is our cleanup witness. 

Mr. Casey. Thank you, Mr. Chairman. 

My name is William R. Casey and I serve currently as the 
president of the National Customs Brokers & Forwarders Associ- 
ation of America, Inc. Our membership consists of approximately 
400 licensed ocean freight forwarders and customs brokers and we 
have affiliated with us 21 local, affiliated forwarder/broker associ- 
ations. 

Our combined membership is responsible for handling the vast 
majority of general cargo exports. I am also president of my own 
firm, the Myers Group, with offices throughout the country. I am 
accompanied by the association's general counsel, Gerald H. 
UUman. 

EXPORT TRADE SERVICES 

Our particular concern is sec. 103(aX4) of S. 144, which defines 
the term "export trade services" to include "trade documentation 
and freight forwarding." This phrase, if unexplained, may possibly 
be construed to mean that an export trading company may prepare 
shipping documents and engage in ocean freight forwarding with- 
out qualifying for and receiving a license to render forwarding 
services from the Federal Meu'itime Commission as the Shipping 
Act of 1916 requires. 

In our view it is most important that the committee make it 
absolutely clear that the definition of "export trade services" does 
not permit an export trading company to carry on the business of 
forwarding, as that term is defined in section 1 of the Shipping Act, 
1916, without an FMC license. 

A contrary interpretation would open the door to the dummy 
forwarder problem that Coi^ress resolved in 1961 after several 
years of study. Prior to that date some exporters, looking to receive 
an unfair competitive advantage, registered with the rMC as for- 
warders and received brokerage commissions from stesimship lines. 
Such commissions gave these exporters a lower net freight rate and 
thus a competitive advantage over other exporters not resorting to 
this subterfuge. 

Congress banned the dummy forwarder practice in 1961 by re- 
quiring the licensing of an ocean forwarder provided that he was 
independent, that is, not a shipper or consignee or seller or pur- 
chaser of shipments to foreign countries, nor did he have any 
beneficial interest in such shipments, nor was he directly or indi- 
rectly controlled by shippers or other person having a beneflcial 
interest in the shipment. 

To prevent the return of unlawful rebates our association be- 
lieves that an export trading company should not engage in for- 
warding without an FMC license. Only in this manner may the 
shipping public be assured that the dummy forwarder problem will 
not resurface and permit export trading companies to receive a 
freight rate advantage over exporters shippii^ similar commodities 
who are not export trading companies. 

In our view, if an export trading company is an exporter or has a 
beneficial interest in the goods, he cannot be an ocean forwarder. 
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Similarly, if a licensed ocean forwarder wishes to become £in export 
trading company, he should surrender his forwarder license. There 
can be no inbetween position without running the risk of ill^al 
rebates. 

We presented this problem to your committee last year when S. 
2379 was under consideration. The committee recc^nized the neces- 
sity of making it clear that the bUl was not intended to allow 
export trading companies to engage in forwardii^ without comply- 
ing with the licensing requiremente of the law by stating: 

While the act's purpose is to enable the performance by export trading companies 
of a wide range of * — ■ — * •' " '^ '- ' — '■■-' — * '-*■ — — ■* 



Shipping Act of 1916 which governs the licensing of independent ocean freight 
forwarders. E]x[xirt trading compajiies wishing to render forwarding services may do 
so upon qualifying for, and receiving, a license under that Act. (H. Rept. No. 96-735, 
p. 7, 96th Cong., &d Sess.) 

Our association strongly supports the bill and its objective of 
increasii^ our export trade. However, it would be appreciated if 
the committee indicated, as it did last year in its report, that there 
is no intention in the bill to override by implication or otherwise 
the licensii^ provisions of the Shipping Act of 1916. 

Thank you. 

Senator Heinz. Very well. Thank you all very much for excellent 
testimony. 

EMPLOYMENT 

Dr. Haefner, I found your testimony quite intriguii^ and inter- 
esting. Clearly, what you're suggesting is that there are a lot of 
jobs to be created in ports, whether they be inland ports such as St. 
Louis, or seacoast ports such £i8 Philadelphia or Erie on the Great 
Leikes. 

And I think it's significzint to make that statement because it 
means that this bill is not just good for the east or the west coast 
or the gulf coast. It's good for the heartland of America quite 
directly. 

Dr. Haefner. Very much so. 

Senator Heinz. Quite directly. I find your job creation statistics 
for every ton and eveiy 600 tons very valuable. Have you got any 
specifics that you beised your study on? 

Dr. Haefner. Well, the job specifics were taken from a nation- 
wide study from the Maritime Administration, which you note in 
footnote 1, which I'll read. It's The Economic Impact on the U.S. 
Port Industry, Volumes 1 and 2, published August 1978. 

Just two small words of background about that study. That was a 
national use of an input-output economic analysis model run by the 
Port of New York Authority for the entire Nation under the spon- 
sorship of the Maritime Commission. 

I would point out that there is a great deal of active research and 
professional activity at the moment to take this type of national- 
ized stetistics and regionalize them. 

PUSH-PULL mechanism 

Another thing I might elaborate on that I think is the central 
theme of my t^imony is that port planning is possibly the most 
public-relations related of any and all hard-core transportetion 
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engineering. It has a great deal of business community interaction 
and one of the unique problems we continually run into is what I 
like to CEiIl the push-pull mechEuiism. 

The private sector would like to see the public facilities there, 
but they will not go in until they are guaranteed. The presence of 
public facilities rest largely on a strong commitment of private 
sector support in the region, by virtue of the financial and bankii^ 
entities making strong efforts to get involved in the real estate 
activity, to finance and draw private industry to the site. The 
unique fact is they have very little control over what happens to 
the success of the industries they draw to the site, other than 
typical mortgage banking considerations. 

Senator Heinz. So what you're saying is you see trading compa- 
nies as a means of unifyii^ the disparate elements that invariably 
get involved in port questions. And let me tell you, they are almost 
too numerous to count. 

In Philadelphia we not only have Philadelphia Port Corporation, 
Port Authority, Chamber of Commerce, the freight forwarders, the 
tugboat captains, the longshoremen, you know, but we are blessed 
with having the New Jersey Port Authority, and the Delaware 
Port Authority, not to mention the Port of Wilmington, which 
meems coordinating with several jurisdictions. 

So you add that all up and anything you can do to bring, I've 
forgotten even the Coast Guard, Customs Service, and a few other 
ancillary people like that — you add all those up together and any- 
thing you can do, anything at all to unify people in a common 
cause is more than welcome. 

[ think your point is extremely well taken. You were about to 
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. Haefner. I was just going to point out that this particular 
bill allows the bank or any other financial entity direct control in 
their destiny in the sense that the bill will set in motion the 
capability to allow them to have a start to finish operation in 
controlling the export activity at a site and execute direct financial 
interest and direct capability of management and control. 

I think that is the most importtrnt thing, as we port engineers go 
to the private sector with some development requests, and some 
capability of rewards for their response to us. 

Senator Heinz. It wasn't the specific intent of the I^islation to 
make your job easier, but I'm glad it does if we pass it, and I hope 
we will and I expject we will. 

Mr. Waggoner, Mr. Casey, both of you really have addressed an 
issue that properly should be addressed havii^ to do with the 
special circumstances of the freight forwarders. And you've both 
made a special point of noting that were we not to take special 
cognizsmce of the problem, there could be an inequity created by 
the pEissage of this bill between the trading companies and the 
freight forwarders, given the fact that licensed freight forwarders 
are not allowed to have beneficial interest in the freight they 
forward. 

What I would propose to do is to incorporate the same lai^uage 
in the report as we had last year, both of you incorporated that 
language in your statements. 



d by Google 



274 

Mr. Casey, you read that. It would be difficult for this committee, 
not being the committee of jurisdiction, to actusilly get into the 
Shipping Act itself. That would be up to the Commerce Committee. 

I do think that you've raised some important questions, and some 
of which would require more than the insertion of report language. 
We would be happy to work with you to try and get the resolution 
of those larger questions. 

As a practicEd matter, we would have kind of a jurisdictional 
problem if we started amending the Shipping Act at this time, I 
think. Your comments, please. 

Mr. Casey. Yes. I appreciate that. Would that mean that you 
would accept some language as an amendment? 

Senator Heinz. Yes, I think we should handle this by report 
language and we will work with you to draSt language to meet the 
intent of not putting the freight forwarders or anybody else at a 
disadvantage. 

It was clearly not the desire of the drafters of the l^islation. 
Senator Stevenson, myself. Senator Danforth, or anyone, to create 
an inequity and we will do everything we can to avoid that. 

Mr. Casey. We felt so and thank you for that. 

Senator Heinz. Mr. Waggoner, any comment? 

ETC'S TO CX>MPETE AROUND THE WORLD 

Mr. Waggoner. My comments are that I'm concerned that in 
this creation of an Export Trading Companies Act, that we have a 
viable entity that can compete effectively around the globe. This 
was the original concept that we used, to have an export trading 
company concept in this country to meet the competition from the 
United Kingdom, from Japan, and so on, without equipping the 
export trading companies with that ingredient which, as I referred 
to and was referred to in the Hay report, transportation constitutes 
a good third of the total value of goods. Then you are clipping the 
wings of the export trading company to go out and meet the 
competition from overseas on the battlefield. 

My contention is that the export trading company concept in this 
country should be equipped to wrestle with transportation. 

My concern was that to promote transportation as was men- 
tioned, or have it be an identical part of the export trading compa- 
ny, and then have it operational, and have a freight forwarder 
department, and that freight forwarder department starts doing 
other business to add to is income, to cover its overhead, emd is 
doing so without licensing requirements that we already in the 
business are subjected to, then we end up with two sets of rules. 
And this is my concern. 

So, one, I think we must be as safe to insure that the export 
trading company is a viable competitive organization, and, on the 
other hand, let it not have two sets of rules to muck up the 
regulations that we're subjected to. 

Senator Heinz. It is my understanding that as a matter of law, 
correct me if you have contrary counsel, that because we don't 
specifically repeal any provision of the Shipping Act, it is a fact 
that anybody engaging in freight forwarding would have to be 
licensed, because tiie Shippii^ Act exists it is untouched by this 
l^islation. 
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In order to make sure that there was no misunderstanding on 
that point, the committee last year in the report specifically said, 
export trading companies wishing to render forwarding services 
may do so upon qualifying for and receiving a license under the 
Shipping Act. 

Now, it would seem to me that while that doesn't fully resolve 
the larger issues you raise as to whether freight forwarders are too 
regulated and therefore that anybody in the trading company who 
gets a license to be a freight forwarder is also going to be heavily 
regulated, that that at least would appear to deal with any ques- 
tions for now of inequity. It would also be useful to t&ke the 
question up with the committee of jurisdiction. And we will look at 
the question and try to see if we can't get some interest in that. 

Do you have a comment, Mr. Casey? 

Mr. Casey. Yes. No more on that, but somewhat off the speciflc 
point. 

I was interested, in listening to some of the banking testimony, 
and no one mentioned one of the obvious adv£mtages to banks in 
this thing, is the confirming house, which is not normally used in 
North America. 

Senator Heinz. I am sorry. I didn't hear you. The what? 

Mr. Casey. The confirming hoi^e approach which is used by 
many of our trading partners and gete around a lot of the onerous 
requirements of the letters of credit and thus facilities exporting. 
And certainly a bank would be in a far greater position to become 
a confirming house than anyone else in the trading community. 

Senator Heinz. Mr. Waggoner? 

Mr. Waggoner. Counsel would like to make a comment. 

Senator Heinz. Absolutely. 

Counsel, please proceed. 

Ms. Trinder. Thank you. Senator. 

I think our point, if I could just clarify it, is that while we are 
very supportive of the idea that ETC's should be licensed before 
they could undertake forweu-ding activities, if in fact they go ahead 
and get a license they will not, in fact be able to undertake those 
activities because of the Shipping Act. In other words, simply in- 
cluding that language in the report in and of itself does nothing. 

Senator Heinz. Well, it prevents you freight forwarders from 
being put at a competitive disadvantage. 

Ms. Trinder. That is true, but it also prevents export trading 
companies from undertaking forwarding activities. 

Senator Heinz. It might well have that effect, but we are, unless 
we want to get into a jurisdictional fight with the Commerce 
Committee, are going to have to work with them to resolve that 
problem. 

I think you have provided a very important service to the com- 
mittee in pointing that out. Clearly we would like to see the 
trading companies offer as integrated and full a package of services 
as possible. 

Mr. Ullman. May I take a mild exception to statement of coun- 
sel? 

Senator Heinz. Absolutely. 
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UCENSES FOR FORWARDING SERVICES 

Mr. Ullman. Ms. Trinder said if the export trading company 
should be licensed nevertheless she feels they could not undertake 
forwarding services. If I understood her statement, that is what I 
said. As counsel for the association, in this business for many 
years, I don't quite understand that. Senator, because if the export 
trading company does get a license from the Federal Maritime 
Commission, that means it is allowed to engage in forwarding 
activities. If that is so 

Senator Heinz. As I understand the nature of counsel's question, 
both of vou are probably much more knowledgeable in this area 
which I have never studied for more than 2 or 3 minutes — however 
long we have been here — plus a little time on the testimony last 
night, I think what counsel is saying is that they probably won't be 
granted. 

Mr. Ullman. Well, that is true. I think her beisic hypothesis is 
wrong, because if an export trading company applies for a license 
it would be precluded by the Feder£il Meuitime Commission be- 
cause under the deiinition it would be a seller of goods. 

Senator Heinz. That is right. 

Mr. Ullman. Or would have a beneficial interest in the goods or 
control such a person. So an export trading company cannot get a 
license under present law nor do we think they should. 

Senator Heinz. Both of you entirely agree. Now, if there is a 
difference between you, it would be the question of whether it is a 
good idea for the licensees, and everybody agrees that freight for- 
warding should be licensed to have no beneficial interest in the 
goods, that in some sense there should be a liberalization. 

Mr. Ullman. Well, that is where I 

Senator Heinz. Now, what Mr. Wagoner is saying is he feels it 
is in the interest of the — is in the national interest for export 
tradii^ companies to be as full service eis possible. The means to do 
that is to provide a liberalization of the neight forwarder's ability 
to in effect or in some degree or in some way have more of a 
beneficial interest in what it is they are forwarding. And if you 
have a disagreement, I suspect it would be with that. 

Mr. Ullman. Well, I think I ought to mention, too, that current 
law provides for an exporter to do forwardir^ without a license so 
long as he is forwarding his own goods. So there re£illy is no 
necessity of an export trading house, which is another form of 
exporter, under our law, of having the need to get a hcense as an 
ocean freight forwarder so long as he is forwarding his own goods. 

It seems to me that would comply with Mr. Waggoner's idea that 
they should be able to offer full services. It is only when they 
engage in outside forwarding that a license is required. 

Senator Heinz. What is the test for what is your own goods? You 
don't have to manufacture them, you just have to have taken title 
to them? 

Mr. Ullman. The statute talks about being the seller of the 
merchandise. Now that doesn't mean it has to manufacture it. It 
could buy the goods from a manufacturer. But so long as the 
exporter is selling to a third person he is therefore forwarding his 
own goods. He's bought it and is reselling it. He can forweird mose 
goods. 
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Senator Heinz. Under that construction, which would seem to be 
reasonable, Mr. Waggoner, it would appear that export trading 
companies indeed could forward their own goods. 

Mr. Ullman. Without a license. 

Senator Heinz. Without a license. 

Mr. Casey. Yes, sir. 

Senator Heinz. If they took title. And indeed, in order to sell 
they would have to take title. If they were simply forwarding 
somebody else's goods, somethii^ they weren't selling, something 
they didn't take title to, they would have to get a license to do that. 

Mr. Ullman. That is correct. We don't really think that it is 
terribly important to have that kind of exception in the law. 

Senator Heinz. It seems to me the only problem you get into is 
where a tradii^ company m^ht decide to operate on consignment. 
That would appear to be the area that would be really difficult to 
resolve. 

Ms. Trinder. May I have just 1 minute. I think, and Mr. Wag- 
goner will correct me if I am wrong, but I think it is our undeiv 
standing of the export trading company concept that export trad- 
ing companies will also undertake to export goods to which they do 
not necessarily own title. They will not always own title. In fact, 
the definition of export trading company indicates that an ETC has 
to be organized and operated principally for the purpose of export- 
ing goods but also for the purpose of facilitating export of goods 
from unaffiliated persons. 

Senator Heinz. You know, the people who want to form export 
trading companies, some of whom you have heard today, I think, 
and I say this in case they aren't, but I think, having seen the 
report language from last year, ought to be aware of the require- 
ments of the Shipping Act. So far they haven't told us as prospec- 
tive export trading company operators and participants, equity 
investors, that they see it as a problem. You may very well be 
right. There may be a potentisil problem for successful export trad- 
ing companies there. But as yet the j>eople who seem at this point 
most interested in it haven't so identified it. 

Mr. Waggoner. Permit me to say that actually, in the trading 
compEmy concept, it is entirely possible that a trading compemy, 
having a forwarding department forwarding goods that they had 
negotiated and sold but are really not theirs could run afoul of 
operating a forwarding company without a license. 

Senator Heinz. If they were forwarding goods that weren't theirs 
they would be in violation of the Shipping Act, as I understand it. 
But we make clear in our report language that if they are going to 
engage in forwarding somebody else a goods — being the seller but 
not taking title to it — they are subject to the same licensing re- 
quirements that you are. That is what the report language is all 
about. 

But I think we understand the broader nature of the problem. 
While we may not be the committee of jurisdiction, we are not 
necessarily going to ignore it either. 

We appreciate all of you bringing it to our attention. 

Mr. Ullman. Thank you. Senator. 

Senator Heinz. Thank you very much. 

[Whereupon, at 12:20 p.m. the hearing was adjourned.] 
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[Additional material received for the record follows:] 

National Association of Mutual Savings Banks, 

New York. N. Y.. February 19, 1981. 
Hon. H. John Heinz, 

Chairman, Subcommittee on International Finance and Monetary Policy, Committee 
on Banking, Housing and Urban Affairs, Dirksen Senate Office Building, Wash- 
ington, D.C. 

Dear Mr. Chairman: The National Association of Mutual Savings Banks, on 
behalf of its member institutions, would like to express its support of S, 144, 
legislation to promote the formation of export trading companies. Strengthening the 
export pasition of U.S. manufacturers and service providers is a national goal on 
which there can be no basic disagreement. Prior congressional hearings and numer- 
ous independent studies have likewise amply documented the important role which 
export trading companies can play in fostering overseas sales. 

Our review of the record leads us to conclude that the favorable experience which 
Japan and other foreign countries have had with respect to export trading compa- 
nies is indeed transferable to the U.S. Certainly there exists suficient evidence to 
justify the initiatives embodied in S. 144, which are, after all, mainly aimed at 
removing existing legislative and r^ulatory disincentives to the establishment of 
trading companies. 

On me more difficult question of whether banks should be permitted to invest in 
and sponsor export trading companies, our association is strongly of the view that 
this can be accomplished with sufTicient safeguards to protect the public interest in 
a sound banking system. While there has been a longstanding tradition of separat- 
ing banking from commerce in the U.S., it is equally true that a number of 
exceptions have been permitted in recent years without any adverse impact on the 
banking system. One example which comes to mind is the authority granted banks 
to sponsor small business investment companies (15 U.S.C, § 682). By way of promot- 
ing other important public policy goals, banks have also been authorized to invest in 
and lend to state housing corporations <12 U.S.C. § 1464(c)). We see no reason wlw 
the logic of permitting banks to take properly supervised eauity positions in small 
business or housing development ventures cannot be applied to the national objec- 
tive of promoting exports. 

Turning to the specific interest of the savings bank industry, we are very pleased 
that Section lOKaXD of S. 144 classifies a federal savings bank as an eligible 
"banking organization" for purposes of investing in export trading companies. State 
chartered savings banks already qualify by reason of their inclusion within the 
definition of "state bank" set forth in Section 105(aX2), Although mutual savings 
banks are primarily real estate lenders and are likely to remain bo in the foresee- 
able future. S. 144 clearly recc^nlzes that in the dere^lated banking environment 
of the 1980'b. there exists no valid reason for conferring powers on one particular 

Kpe of financial institution to the exclusion of competing depositary institutions. 
e whole-heartedly support this particular feature of the pending legislation. 
In conclusion, the mutual savings bank industry views S, 144 as a measure well 
designed to assist the nation's export position while providing banks with additional 
management flexibility. The supervisory safeguards now in the bill are more than 
adequate, and thus we see no reason to adopt the approach recommended by the 
Federal Reserve Board that would essentially limit banking organizations noncon- 
trolling investments in trading companies. 

We appreciate this opportunity to comment and respectfully request that this 
latter be incorporated into the hearing record. 
Sincerely yours, 

Louis H. Nbvins, 
Senior Vice President and Director. 
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EXPORT TRADING COMPANY ACT OF 1981 



THURSDAY, MARCH 5, 1981 

U.S. Senate, 
Committee on Banking, 
Housing, and Urban Affairs, 
Subcommittee on International 

Finance and Monetaky Poucy 

Washington, D.C. 
The subcommittee met at 9:40 a.m. in room 5302, Dirksen Senate 
Office Building; Senator John Heinz, chairman of the subcommit- 
tee, presiding. 
Present: Senators Heinz, Garn, Proxmire, eind Dixon. 
Also present: Senator John C. Danforth. 

OPENING STATEMENT OF SENATOR HEINZ 

Senator Heinz. Ladies and gentlemen, today's hearing represents 
the third and last to be held by this committee on S. 144, the 
Ej^ort Trading Company Act of 1981. 

Extensive hearings were held in previous years by the commit- 
tee, and I think overall we have a more complete record laid out on 
this bill than any other bill this committee has considered for quite 
a number of years. 

It is my hope that after this hearing we will move quickly to 
mark up the bill. 

I understand that the chairman of the full committee, Senator 
Garn, has scheduled the markup for March 12. 

In my judgment committee action on this bill could not be more 
timely. Only last weekend the Commerce Department announced 
that our Nation's trade deficit for January was the second highest 
on record, $5.44 billion, second only to the record of February 1980. 

While there is some indication that the size of this deficit is 
temporary, and that in future months it will shrink somewhat, it is 
nevertheless a fact that the deficits continue month after month 
with temporary progress alternating with sharp setbacks. 

Over the longer term the rising dollar will mean even more 
difficulty in increasing exports and that makes even more compel- 
ling the case for prompt Government action to promote exports. 

S. 144 represents such action, and I am pleased that all members 
of the committee have been so cooperative thus far in helping the 
bill move forward. 

Today's hearing will focus primarily, though not exclusively, on 
the antitrust issues in title II of the bill. 

Our panel of witnesses on this subject includes attorneys now in 

private practice with considerable expertise in the Webb-Pomerene 

Act, which S. 144 proposes to amend; and an attorney intimately 
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familiar with the development of this bili from the perspective of 
the Justice Department last year. 

The Reagan administration was also invited to send another 
witness to this hearing to testify on title II of the bill, even though 
they have already appeared previously 2uid have endorsed the legis- 
lation. We have, however, received a letter from the administration 
declining the invitation and elaborating at some length on their 
position on title II of the bill. 

Without objection we will place the entire letter in the record at 
this point. 

[The document follows:] 

Dbpaktmbnt of Comhekce, 
The Sbcettarv of Commerce. 
Washington, D.C.. March i, 1981. 
Hon. John Heinz. 
U.S. Senate, 
WoMhiitglon, D.C. 

Dear Senator Heinz: Thank you for your letter of February 25th requesting that 
I, as Administration spokesman on export trading companies, designate a repre- 
sentetive of the Justice Department to testify at March 5th hearings on S. 144. 

I was pleased to testify. February 17, on behalf of the Administration in support 
of S. 144. The bill is the result of extensive hearings held over the past two years. 
including intensive review within the Executive Branch by banking and antitrust 
authorities. As spokesman for the Administration, I indicated that the Attemw 
General, Secretary of the Treasury, and U.S. Trade Representative were in accord- 
ance with this position. The Reagan Administration has spoken with one voice on 
this matter and 1 do not believe that a separate Justice Department appearance is 
necessary. 

M^ testimony specifically dealt with the questions raised in your letter of bank 
participation in trading companies, bank control of an ETC, and the fmancial 
provisions of S, 144. With respect to the antitrust immunity, you asked whether 
such an immunity is necessary to encourage the formation of export trading compa- 
nies. We are aware of business concern that U.S. antitrust enforcement puts U.S. 
companies at a competitive disadvantage vis-a-vis foreign competiters and that 
uncertainty about antitrust enforcement inhibits legitimate joint export activity. We 
believe that the certification procedure of Title II will give U.S. businessmen the 
additional confidence they need to export through an export trading company or a 
Webb-Pomerene Association while protecting competitive principles. 

In our view, the antitrust certification by the Department of Commerce, in effect 
a kind of antitrust preclearance, is an acceptable compromise of competing inter- 
ests—the one, to encourage U.S. companies to form ETCa and increase exports; and 
the other, to insure that antitrust enforcement can protect the domestic economy 
from potential anticompetitive spillover. The guiding purpose of S. 144 is export 
promotion. The proposed certification wocedure is limited te that goal, since no 
certificate can issue unless a proposed ETC would serve to preserve or promote U.S. 
export trade. 

With r«^ard to the procedure for issuing certificates to export trading companies 
and Webb-Pomerene Associations, the bill recognizes that Wic responsibility for 
antitrust enforcement and expertise in antitrust law both lie in the antitrust 
enforcement agencies. Consequently, it gives the Justice Department and the Feder- 
al Trade Commission an essential advisory role in the certification procedure. We 
believe it is important that the fundamental authority to enforce the antitrust laws 
remain as it is today. 

We believe Title II meets substantially all these requirements. It generally main- 
tains separation of enforcement and certification functions, and antitrust enforce- 
ment authority would remain in the Department of Justice and the FTC. Since we 
expect te consult fully with the enforcement agencies on the antitrust aspects of 
proposed joint export activities and the development of guidelines, I can assure you 
that the Commerce Department will administer the certification procedure of litle 
II in accordance with competitive principles. 

Finally, we are convinced that the substantive antitrust standards covered by the 
antitrust exemption (Section 2 of the amended Webb-Pomerene Act) are limited to 
codification of existing law. By clari^ng what kind of joint export activity is 
permitted under U.S. antitrust law. we will be reducing the regulatery burden 
which U.S. firms face in competing abroad. 
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Senator Heinz. I do want to read a number of the pertinent 
parts of the letter for the benefit of those present. 

The letter is addressed to the subcommittee, signed by Malcolm 
Baldrige, the Secretary of Commerce, and it says starting in the 
third paragraph: 

My testiinony specifically dealt with the questions raised in your letter r^arding 
participation in trading companies, bank control of an export trading company and 
the ilnancial proviaiona of S. 144. 

With respect to the antitrust immunity, you asked whether such immunity is 
necessary to encourage the formation of export trading companies. We are aware of 
business concern that U.S. antitrust enforcement puts U.S. companies at a competi- 
tive disadvantage vis-a-vja foreign competitors, and that uncertaintv at>out antitrust 
enforcement inhibits Intimate joint export activity. We believe tnat the certifica- 
tion procedure of Title II will give U.S. businessmen the additional confidence they 
need to export through an export trading company or Webb-Pomerene association 
while protecting competitive principles. 

In our view the antitrust certification by the Department of Commerce, in effect a 
kind of antitrust preclearance, is an acceptable compromise of competing interests, 
the one to encourage U.S. companies to form export trading companies and increase 
exports, and the other to ensure that antitrust enforcement can protect the domes- 
tic economy from potential anticompetitive spillover. 

The guiaing puipose of S. 144 is export promotion. The proposed certification 
procedure is limited to thst goal, since no certificate is issued unless a proposed ETC 
would serve to preserve or promote U.S. export trade. 

With regard to the procedure for issuirw certificates to export trading companies 
and Webti-Pomerene associations the bill recognizes that basic responsibility for 
antitrust enforcement and expertise in antitrust law both lie in the antitrust 
enforcement agencies. Consequently it gives the Justice Department and the Feder- 
al Trade Commission an essential advisory role in the certification procedure. We 
believe it is important that the fundamental authority to enforce the antitrust laws 
remain as it is today. 

We believe title u meets sutistantially alt these requirements. It generally main- 
tains separation of enforcement and certification functions, and antitrust enforce- 
ment authority would remain in the Department of Justice and the FTC. 

Since we expect to consult fully witii the enforcement agencies on the antitrust 
aspects of the proposed joint export activities and the development of guidelines, I 
can assure you tliat the Commerce Department will administer the certification 
procedure of title II in accordance with competitive principles. 

Finally, we are convinced that the substaiiCive antitrust standards covered by the 
antitrust exemption (Section 2 of the amended Webb-Pomerene Act) are limited to 
codification of existing law. 

By clariMng what kind of joint export activity is permitted under U.S. antitrust 
law we will be reducing the r^ulatory burden which U.S. firms face in competing 
abroad. 

The enactment of this le^lation is an important element in developing a coher- 
ent and comprehensive U.S. export policy to meet our international competition. 

I appreciate the efforts you have made to secure early Senate action on it. 

Sincerely, Malcolm Baldrige, Secretary of Commerce. 

Before I yield to my colleagues for any opening statements, let 
me just announce that the first witness vnll be Milton Schulman, 
the president of Millen Industries, who then will be followed by our 
panel, which is announced. 

We are doing that partly because Mr. Schulman is one individual 
and we will be able to move him along much more quickly than 
the entire panel, and we want to leave a good deal of time for 
discussion with the panel. 

Senator Proxmire. 
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OPENING STATEMENT OF SENATOR PROXMIRE 

Senator Proxmire. Thank you, Mr. Chairman. 

I think before we panic on the notion that our balance of trade is 
in terrible shape we should recognize that it is really very helpful 
to look at it overall. 

We recognize that the balance of current accounts includes ev- 
erything, including income and investments abroad. We are the 
only non-OPEC country of any substance that did have. 

I notice Mr. Ewing in his statement this morning documents how 
healthy our balance of trade is becoming and how it is improving. 

I have a great deal of sympathy with what I understand to be 
the essential feature of the existing Webb-Pomerene law. That law 
makes clear that joint venture in export trade to enable U.S. firms 
to achieve economies of scale which do not adversely affect compe- 
tition at home are permissible. 

The laudable purposes of the Webb-Pomerene Act were perhaps 
best expressed by Justice White's words, and I quote: 

Congress concluded that American firms should be allowed to combine to achieve 
lower costs, lower prices and more comprehensive and effective service in order to 
be able to compete on an equal footing io foreign shipments. 

S. 144 amends the Webb-Pomerene Act. I agree with the thrust 
of the amendment. Certainly services should be covered as well as 
goods. Certainty should be accorded business which operates under 
the law. 

But I am troubled very much by some of the larger policy ques- 
tions. 

In the Wall Street Journad last year an editorial pointed out, and 
I quote: 

The export trading company bill does pose some dangers. By endorsing it and 
expanding the principle of export cartels it undermines the U.S. commitment to an 
open international trading system. How can we complain about OPEC and third 
world cartels if we encourage our sulfur or carbon black producers to form their 
own export cartels? 

And that wasn't the "Village Voice" speaking. As I say, the 
editorial was part of the Wall Street Journal. 

When Secretary of Commerce Baldrige appeared this week to 
testify on S. 144 he disappointed me very much in his response 
when I brought to his attention this editorial. His response was 
that he did not believe in unilateral disarmament. The United 
States needs to have an affirmative policy in favor of free, open 
competition in world markets. That is the policy that will serve us 
best in the 1980's. 

Protectionist sentiment or fighting fire with fire will be a losing 
proposition, if it is the case, as the Journal suggested that S. 144 
encourages the cartelization of our foreign trade. 

In short, I think we need a better record than we now have on 
title II of S. 144. 

I hope we shall take advantage of the presence of the antitrust 
experts here this morning to testify on the certification provision of 
title II. 

And I must say again, Mr. Chairman, that I am disappointed 
that the Reagan administration is not testifying on this bill. The 
Justice Department is not testifying on this bill. It is obvious from 
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Mr. Baldrige's testimony he is no antritrust expert, but he ap- 
peared here speaking for the Justice Department. 

In that letter there is an astonishing first paragraph. Of course, 
he is responding to a request. He sfiid: 

Thank you for your letter of February 25 requesting that 1 as administration 
apokeaman on export trading companies designate a representative of the Justice 
Department to testify at the March 5 hearing on S. 144. 

So the Secretary of Commerce would say move and the Justice 
Department would testify on this legislation. We need the Justice 
Department to come in itself and give us their own views — they are 
the experts on antitrust — and tell us what effect this will have, 

I hope this doesn't mean that we should batten down our hatches 
and prepare for another Andrew Mellon type administration with 
an eissautt on antitrust laws and a disreganl for the great service 
that free competition here at home and abroad has provided for 
this country throughout the years. 

Senator Heinz. Senator, I apologize for not having made it clear, 
when I read the letter into the record, that the Department of 
Justice has signed off on this letter. It does represent their posi- 
tion, and they did review the entire letter, and to the extent that 
any changes were made, they helped to make them. 

So this does represent the position of the Reagan administration 
Justice Department. 

They have asked, apparently, Secretary Baldrige to be their 
spokesman in this instance, because there is no substantive differ- 
ence between what their position is and what Secretary Baldrige's 
is. 

Senator Pkoxmire. I just thought it was unfortunate that they 
didn't send a representative up here to be cross-examined and 
questioned on this as a representative of the Antitrust Department. 
But I understand the positions. 

Senator Heinz. Senator Dixon? 

Senator Dixon. I have no statement, Mr. Chairman. 

Senator Heinz. I would like to welcome Senator Jack Danforth 
to this committee. 

Senator Danforth is not a regular member of this committee, but 
he is very welcome to attend, particularly because he has put so 
much work into title II of this bill. He literally is the author of it. 
He has contributed to the understanding of it, both here on the 
Hill, and I might add downtown. 

Jack, if you have any comments you would like to make we 
would be happy to hear them. 

OPENING STATEMENT OF SENATOR DANFORTH 

Senator Danfohth. Mr. Chairman, thank you very much. I ap- 
preciate very much being invited to join with you. 

As you know, this bill has now been in the legislative process for 
some 3 years. Multiple hearings have been held on it. After ex- 
tended floor debate in the last year, the bill was passed by a vote of 
77 to zero on a rollcall vote. 

The antitrust aspects of the bill have been scrutinized most 
carefully over this 3-year period of time, scrutinized in the various 
hearings that have been held in the Congress. Justice Department 
officials, along with other departments of Government, have come 
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before the congressional committees, testified, have been exEimined 
on this. 

The initial bill, as it was introduced, r£iised some questions with 
various people in the Justice Department. 

Extensive negotiations were held with the Justice Department 
personnel and staiT in my office. Again, negotiations were held 
within the Justice Department itself, between the Justice Depart- 
ment and the Commerce Department 2Uid the Carter administra- 
tion, eventually discussions involving Stuart Eizenstat of the Do- 
mestic Council under the Carter administration. 

The result of this extended, elaborate {irocess of negotiation, 
discussion and compromise was fashioned in the bill which was 
passed by the Senate by unanimous vote last fall, and the bill 
which is now before us. 

So you have scheduled hearings again, giving us yet another 
chance to sift through the bill. I think that that is commendable. 

I understand that a number of lawyers will be here giving vsir- 
ious views on the bill before us. As is true with almost any kind of 
extended negotiation and working out of details, I am sure that 
probably everybody would rather have the bill be in somewhat 
different form. Some people would even rather accomplish the 
objectives of the bill, I am sure, in a somewhat different manner. 
But I am conftdent that the Webb-Pomerene Act, which has been 
on the books now for 60 years or so, is an important concept in 
furthering America's ability to keep her international markets. 
And I am confident also that it is not now working very well, and 
that the changes in the Webb-Pomerene Act, which are part of title 
n of this bill, are very important if we are going to have a better 
position in the United States to deal in international markets. 

As you have pointed out, Mr. Chairman, in the past, and as your 
predecessor, Senator Stevenson, pointed out very frequently, the 
flrst title of the bill is really dependent on the second title. Without 
the antitrust provisions the first title would not really be very 
effective at all. 

So I think what we are about today, while it goes over p-ound 
that haa been gone over and sifted through many, msmy times, I 
think that we are dealing with an important subject, and I appreci- 
ate your including me in your deliberations. 

Senator Heinz. Senator Danforth, we thank you for taking your 
time to really go beyond your usual committee responsibility to be 
here. It is appreciated, I am sure, by all of us. 

Let me ask Mr. Schulman to please come forward. 

I understand he is accompanied by his counsel, Douglas E. 
Rosenthal. 

STATEMENT OF MILTON SCHULMAN, PRESIDENT, MILLEN IN- 
DUSTRIES, INC., APPEARING ON BEHALF OF THE CHAMBER 
OF COMMERCE OF THE UNITED STATES, ACCOMPANIED BY 
DOUGLAS E. ROSENTHAL, PARTNER, SUTHERLAND, ASBILL & 
BRENNAN; AND HOWARD WEISBERG, DIRECTOR OF INTERNA- 
TIONAL TRADE POLICY, CHAMBER OF COMMERCE OF THE 
UNITED STATES 
Mr. Schulman. My name is Milton Schulmetn, chief executive 

officer of Millen Industries of New York City, testifying on behalf 
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of the Chamber of Commerce of the United States. Accompanying 
me are Douglas Rosenthal, a partner in the law firm of Sutherland, 
Asbill & Brennan and chairman of the antitrust working group of 
the Chfimber's export policy task force; and Howard Weisterg, the 
Chamber's directer of international trade policy. 

The U.S. Chamber's membership is committed to fostering a 
strong domestic economy and a vigorous competitive position in 
world markets. 

For this reason we are here to express the Chamber's support for 
S. 144, a bill to facilitate the formation of export trading compa- 
nies. 

Millen Industries manufactures and converts paper into paper 
products. We make many products, including folding cardboard 
boxes for the shoe industry. 

We are a family business, the successor of a faunily business, 
which has been in operation In the United States since 1888. 

My comptmy employs 400 workers with small local manufactur- 
ing facilities in nine States. 

I was asked by the U.S. Chamber of Commerce if I would speak 
to you today on their behfilf from the distinctive point of view of an 
American small businessman who wants to export but has had 
difficulty in doing so in the past. 

I accepted somewhat reluctantly because I am not accustomed to 
public attention and I know very little about either the technicali- 
ties of U.S. banking or antitrust law. 

For the past 6 years I have tried, with only limited success, to 
expand internationally the sales of our paper products. That expe- 
rience has made me very receptive to the ideas expressed in S. 144. 
What impresses me about this bill is that it would seem to encour- 
age the formation of trading companies of a type that could help 
my company and of a type I have not encounter^]. 

When our company decided 6 years ago to seek new markets 
abroad, especially in Europe, I began traveling in foreign countries 
to try to sell our products. I found the expenses of these visits 
grossly out of proportion to the business generated. I was hampered 
by problems of language and found that interpreters were cumber- 
some and uneconomical. 

I became aware that each nation not only has intricate and 
distinctive legal requirements relating to imports but politicEtl and 
economic situations, especially relating to receptivity to imports, 
which are difficult to learn about, and which require an expert 
understanding, which I had neither the time, patience nor exper- 
tise to gain. 

It's not that I found it was wrong traveling to these potential 
markets, for I found it impossible to learn about them on this side 
of the ocean. Only by sitting down and talking to customers could I 
find out that they often desired ub to make types of products — 
boxes are one of them — which we did not manufacture, or that we 
could receive orders if we were willing to furnish a complete range 
of products which we did not then make. 

PARTNERSHIPS IN VIOLATION OF ANTTFRtJST ACT 

When I returned to the United States, I was advised that we 
could not look to other firms in our industry for a partnership in 
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providing such a full range of products in these possible transac- 
tions, because joint discussions or a joint venture setting mutually 
eigreed prices between us and our U.S. competitors as to foreign 
customers was thought to risk a violation of the U.S. antitrust 
laws. 

More recently, I have talked to antitrust lawyers who are experi- 
enced in international trade. They tell me there is very little risk 
of antitrust prosecution for a small firm in my industry, which is 
very competitive and nonconcentrated, in forming a joint venture 
for exports. This may be true. 

But you must understand the extent to which a small business- 
man who cannot afford to retain and seek constant h^h-priced 
antitrust counsel, fears the antitrust laws and, therefore, is in- 
clined to stay away as far as possible from exposure — even if it 
means giving up business opportunities and ;>ossible profits. 

I have been told by lawyers that there may be problems with 
section 2 of the Export Trading Company Act, the section which 
provides for certification of export trading companies so that they 
may be free from antitrust prosecution. There may be problems 
with it, but if certification were granted quickly, without a big 
expense, and with what expense there was shared among several 
exporters using a single trading company, I would find that very 
reassuring, and a real encouragement to go out and see what I 
could do by way of joint venturing. We might be able to fulfill some 
of the selling opportunities by putting together a full line of prod- 
ucts among two or three firms. 

After 6 years, Millen is finally selling its products, to a limited 
extent, in Europe. But the effort which has been put into reaching 
the point where we now stand is disproportionately great to the 
returns realized. And as a practical matter, it discourages any new 
and significant investment in further export promotion. 

It would he reasonable for you to wonder whether our problems 
did not result more from our products just not being competitive in 
foreign markets than from special di&culties of getting access to 
those markets, even with a competitive product. I £un quite satis- 
fied that we have a product of superior quality to sell, which could 
be profitably exported to many foreign markets, even after taking 
into account the costs of shipments and import duties. For exam- 
ple, U.S. production of shoes declined relative to foreign manufac- 
turers, and there are increasing opportunities for our firm and our 
competitors to sell boxes to the countries where shoe production is 
increasing. 

In sum, a small company like ours, manufacturing low-cost, lim- 
ited demand products, cannot afford to start its own export oper- 
ation, even though it could increfise sales abroad if it were helped 
to do so by those with special knowledge and experience in over- 
seas sales. I have been told that there are U.S. subsidiaries of large, 
successful foreign parent trading companies which operate very 
effectively in the United States. I question whether I can have 
absolute confidence that a foreign trading company will further an 
Americim compemy's interests. I would wonder whether such a 
company would not want itself to set up a competitive operation, 
probably abroad, once it had thought it had identifled the elements 
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that made our company successful and felt it could reproduce these 
elements without having to deal with us. 

Moreover, our company is just too small for even those trading 
companies to be willing to give our products the kind of attention 
we need for successful marketing abroad. 

I also understand that section 1 of the Export Trading Company 
Act, which would encourage beinks to participate in the formation 
and operation of export trading companies, is controversial. I have 
a good relationship with my banker, and he has been helpful to me 
in many aspects of the operation of our business. I do not see why 
the international commercial experience of our banks should not 
be shared with us and used to beneGt small exporters. 

I do not believe this bill is going to solve all U.S. trade problems; 
however, if you want to encourage exports by small firms, and 
reorient us into thinking more in world market terms, then this 
legislation is desirable, and perceived by businessmen like me to be 
a very good idea, long overdue. 

[The complete statement follows:] 



1 am Milton M. Schulman, Chief Executive Officer of MiUen Induatriea, Inc. of 
New York City and am testifying on behalf of the Chamber of Commerce of the 
United States. Accompanyir^ me are Douglas Rosenthal, a partner in the law firm 
of Sutherland. Asbill and Brennan and Chairman of the Antitrust Working Group 
of the Chamber's Export Policy Task Force, and Howard Weisberg, the Chamber s 
Director of International Trade Policy. 

The U.S. Chamber's membership is committed to fostering a strong domestic 
economy and a vigorous competitive position in world markets. For this reason, we 
are here to express the Chamber's support for S. 144, a bill to facilitate the 
formation of export trading companies. 

Millen Industries manufactures and converts paper and paper products, especially 
folded cardboard boxes such as for shoes. We are a family business, the successor of 
a family business which has been in operation in the United States since 1888. M^ 
company employs approximately 400 workers with small local manufacturing facili- 
ties in 9 states. I was asked by the U.S. Chamber of Commerce if I would speak to 
you today, on their behalf, from the distinctive point of view of an American small 
businessman who wants to export but has had difficulties doing so in Che past. I 
accepted, somewhat reluctantly, because I am not used to public attention, and I 
know very little about either the technicalities of U.S. banking or antitrust law. 

For the past six years I have tried, with only limited success, to expand interna- 
tionally the sales of our paper products. That experience has made me very recep- 
tive to the ideas expressed in S. 144. What impresses me about this bill is that it 
would seem to encourage the formation of trading companies of a type that could 
help my company and of a type 1 have not encountered. 

When our company decided six years ago to seek new markets abroad, especially 
in Europe, I began traveling in foreign countries to try to sell our products. I found 
the expenses of these visits grossly out of proportion to the business generated. 1 
was hampered by problems of language and found that interpreters were cumber- 
some and uneconomical. I became aware that each nation not only has intricate and 
distinctive legal requirements related to imports but political and economic situa- 
tions — especially relating to receptivity to imports— which are difficult to team 
about and which require an expert understanding which I had neither the time, 
patience, nor expertise to gain. 

It is not that I was wrong in traveling to these potential markets, for 1 found it 
impossible to learn about them on this side of the ocean. Only by sitting down and 
talking with customers could I find out that they often desired us to make types of 
boxes which we did not manufacture or that we could receive some orders if we 
were willing to furnish a complete range of boxes which we did not then make. 
When I returned to the United States, I was advised that we could not look to other 
firms in our industry for a partnership in providing such a full range of boxes in 
these possible transactions, because joint discussion or a joint venture setting mutu- 
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ally agreed prices between us and our U.S. competitors as to foreign customers was 
thought to risk a violation of U.S. antitrust law. 

More recently I have talked to antitrust lawyers who are experienced in interna- 
tional trade. They telJ me there is very little risk of antitruat prosecution for a 
small firm in my industry, which is very competitive and noncentrated, in forming 
a joint venture for exports. This may be true. But you must understand the extent 
to which a small businessman, who cannot afford to retain and seek constant high- 
priced antitrust counsel, feare the antitrust laws and is inclined to stay as far away 
from possible exposure as he can, even if it means giving up business opportunities. 
There were people in the paper industry who were sent to jail as a result of a 
criminal antitrust prosecution. One of the big paper companies has made a movie 
about the way a criminal antitrust prosecution can be based on circumstantial 
evidence which may not reflect what it appears to reflect. The main lesson, and I 
suspect others like me have learned it, is don't get involved: it is not worth the 

T'avation. 
have been told by lawyeis that there may be problems with Section 2 of the 
Export Trading Company Act, the section which provides for certification of export 
trading companies so ttiat they are free from risk of antitrust prosecution. There 
may be problems with it, but if certification were granted quickly without a big 
expense, and with what expense there was shared among several exporters using a 
single trading company. I would find that very reassuring and a real encouragement 
to go out and see what I could do by way of joint venturing. We mjght be able to 
fiilfill some of these selling opportunities oy putting together a full line of products 
among two or three firms. 

After six years, Mllten is fmally selling its products, to a limited extent, in 
Europe, but the effort which has been put into reaching the point where we now 
stanil is disproportionately great to the returns realized and, as a practical matter, 
discourages any significant new investment in further export promotion. 

It would be reasonable for you to wonder whether our problems did not result 
more from our products ^ust not being competitive in foreign markets than frmn 
special difficulties of getting access to those markets even with a competitive prod- 
uct. I am quite satisfied that we have a product of superior quality to sell which 
could be profitably exported to many foreign markets even after taking into account 
the costs of shipment and import duties. As U.S. production of shoes declines 
relative to foreign manufacturers, there are increasing opportunities for our firm 
(and our competitors) to sell special cardboard setups for shoe boxes in those 
countries where shoe production is increasing. 

In sum, a small company like ours, manufacturing low-cost, limited demand 
products, cannot afford to start its own export operation even though it could 
mcrease sales abroad if it were helped to do so by those with special knowledge and 
experience in overseas sales. I have been told that there are U.S. subsidiaries of 
large successful foreign parent trading companies which operate very effectively in 
the United States. 1 question whether I can have absolute confidence that a foreiEn 
trading company will always be trying to further my company's interests. I would 
wonder whether such a comnpany would not want itself to set up a competing 
operation, probably abroad, once it had thought it had identified the elements that 
made our company successful and felt it could reproduce those elements without 
having to divide the profits with us. Moreover, our company is just too small for 
even those trading companies to be willing to give our p^vducts the kind of atten- 
tion we would need for successful marketing abroad. 

I also understand that Section 1 of the Export Trading Company Act, which 
would encourage banks to participate in the formation and operation of export 
trading companies, is controversial. I have a good relationship with my banker and 
he has been helpful to me in many aspects of the operation of our business. I do not 
see why the international commercial experience of our banks should not be shared 
with and used to benefit small exporters like us. Even though I am a relatively 
small business account for my baiik, 1 still get good service. That gives me some 
confidence that I might get good service even though a relatively small account in a 
trading company in which my bank participates, 

I do not believe this bill is going to solve all U.S. trade problems. I understand 
that long-term U.S. export success will depend far more on the efforts of our large 
multinational corporations than on the successes of small businesses like Millen 
Industries. It may also be true that for the big enterprises vrith constant access to 
•ophisticated advice, this l^^lation is unnecessary. If. however, this legislation is 
largely designed for small businesses like ours and if you want to encourage exports 
by smaller firms and reorientate us to thinking in world market terms, then this 
tcsielatuMi is desirable and is perceived by businessmen lilce me as a good idea long 
overdue. 
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Senator Heinz. Mr. Schulman, I think that is some of the best 
testimony I have ever heard, not just before this committee, but 
before any committee, because it simply lays the facts out on the 
way a small- or medium-size businessman confronts the real world. 

In this particular case, as you confront the international world, 
you are not an insignificant company. You've got 400 employees. 
There are many Arms much smaller ^an yours that have substan- 
tial sales volumes. There are firms larger. 

And I suspect that you are in many respects very, very typical 
insofar eis the kinds of problems that you yourself have encoun- 
tered in trying to successfully penetrate the complex web of inter- 
national markets. Your example about how you were told by coun- 
sel in the first instance that you might run afoul of the antitrust 
laws if you formed a joint venture, I m sure, is very similar to the 
advice that meiny smsul businessmen receive. 

And the second set of advice you received somewhat later, which 
is that you as a small mimufacturer in a very competitive industry 
might not be subject, or probably wouldn't be subject, to £my anti- 
trust enforcement, probably wasn't too comforting to you. 

As I understand your testimony, I tJiink I got a touch of concern 
that simply being told that you probably or might not be subject to 
the Justice Department or the Federal Trade Commission comii^ 
down on your association with their full weight was not exactly 
what you would call a tremendously reassuring situation. 

Is that a fair statement? 

Mr. Schulman. Very fair. 

Senator Hkinz. Tell me, roughly what is the sales volume of your 
company? 

Mr. Schulman. Several million. 

Senator Heinz. Well, that is a feiir sized company, by anybody's 
reckoning, emd yet we all reo^nize with the kind of return on 
sales that any company now has, you can't take the chance of 
incurring $100,000, $200,000, or $300,000 worth of legal bills. 

I would imagine that would put a pretty serious dent in your 
company's cash flow and the ability to modernize or replace your 
equipment. Would that kind of a l^al bill be a substantial impedi- 
ment to you? 

Mr. Schulman. It's so bad that I can't even afford to think of it. 

Senator Heinz. I'm sure that many lawyers here would like to 
take your case. [Laughter.] 

In fact, with the kinds of relationship you appear to have with 
your bank — but I understand that you re not anxious to increase 
the debt on the balance sheet. 

Mr. Schulman. Not at these rates. Right. It's impossible. I'd give 
it up before I'd teke the chance. 

Senator Heinz. I think that is a statement that should be empha- 
sized, that you, as you just said, just now, would really not take the 
chance of running afoul in any way of the Justice Department or 
the FTC. 

Because of the uncertainties, even though they may be described 
to you as 1 chance in 10, 1 chance in 100, you cim't take that kind 
of a chance with your employees, with the people who depend upon 
them, their families, or with your family, and the other sharehold- 
ers of the company that you represent. 
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Mr. ScHULMAN. That's absolutely correct. It's been told to me in 
various ways, but it frightens me. 

Senator Heinz. Mr, Schulman, the reason I asked you to testify 
first is that I wanted, frankly, our other witnesses who are coming 
to testify to hear for themselves exactly the kind of problem that a 
medium- or small-sized businessman has, the kind of real-life un- 
certainties that are faced, and why those uncertainties are so criti- 
cal in your business judgments. 

I thank you for being here, and I want to yield now to my 
colleague, Senator Proxmire, for £my questions. 

Senator Proxmire. I don't have any questions, Mr. Chetirman. 

Senator Heinz. Senator Danforth? 

Senator Danforth. Thank you, Mr. Chairman. 

certification of immunity 

Mr. Schulman, as I understand from your testimony, you see the 
certification of immunity as the important part of tius bill. Now, 
that immunity is, in your mind, the certain knowledge that £is long 
as that certification is maintained, you would have absolute immu- 
nity from prosecution under the tmtitrust laws. 

Mr. Schulman. I'd like to answer that question just a little 
differently. 

I don't want to break any laws, and if it's up in the air — that I 
may have to hire expensive attorneys to defend me — I just don't 
think it's worth it. It's a simple as all that. 

There are other aspects of the Export Tradit^ Act that I like 
very much. But what's most important to me is that I am not 
breaking the U.S. antitrust laws and certification assures me that 
my conduct does not violate the law. 

Senator Danforth. If we were to, say, chaise the substance of 
the antitrust laws without providir^ the certification procedure, 
you would still have to hire a lawyer to tell you what the substance 
was. The lawyer would have to give you odds on whether or not 
you were violating the substance of the antitrust laws. You would 
still have to make a judgment as to whether you would be protect- 
ed or not protected. 

That would not, I take it, give you the same assurance that a 
certification of immunity would give you. 

Mr. Schulman. Of course. You're absolutely right. I need to 
know from the attorneys that what I'm doing doesn't violate any 
known law of the United States. 

Senator Danforth. When I was practicing law, I was not an 
antitrust lawyer but I was associated with law firms that did 
practice antitrust law. 

What happens is that they are very complicated cases, very 
lengthy and extended cases. The discovery process goes on and on. 
The Justice Department has tremendous resources. I don't know 
how many attorneys are employed by tiie Antitrust Division of the 
Justice Department. Maybe some of the people who are following 
later will be able to tell us what the budget of the Justice Depetrt- 
ment is. 

But they are able to come in and take as many depositions as 
they can. They're able to comb throi^h all of the documents, all of 
the corre^mndence, of a business. Ihey're able to drag it out for 
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prolonged periods of time. The typical antitrust opinion of the 
court is quite lengthy. 

And I take it that what you're saying is even if you were to 
prevail in the end in the lit^ation, the process of going through 
the Htigation, the process of hiring sufHcient legal power, legal 
personnel, in order to keep up with the Justice Department, would 
in itself be an extremely heavy burden for a small business to go 
through, and that even if you were to win, it would be a Pyrrhic 
victory: You would have lost, because your company would have 
been ravaged by the legal expenses, not to mention the inner 
turmoil of having your records combed through and Justice Depart- 
ment officials virtually setting up shop in your offices. 

Is that a fair statement? 

Mr. ScHULMAN. Very clear and very exact. That's the way I feel. 
That's the way most of us feel. A paper company made a film on 
how circumst^tial evidence can affect your whole life in this area. 
When you talk to someone, you have to prove that you weren't 
talkit^ about anything illegal. 

HIGH COST OF ANTITRUST INVESTIGATION 

I would imagine that most businessmen are frightened over the 
cost — not over anything but the cost and the rav^es that take 

filace in their company when faced with an antitrust investigation, 
nnocent or not innocent, it's a frightening thing. 

Senator Danforth. You indicated in your emswer that this view 
was shared by others. Is that your experience? 

Mr. Schulman. Absolutely. 

Senator Danforth. Is there a general concern among smfdl busi- 
ness people in particular that perhaps the presence of the Federal 
Government is all too obvious as it is right now, and therefore that 
the notion of sticking your head up, and inviting yet more atten- 
tion, would be something that would be unattractive to you? 

Mr, Schulman. I don't even belong to my industry's trade associ- 
ation, where there are many discussions regarding interesting 
things about our business, interesting matters that are not in 
violation of any law that we know of. But I am afraid even to 
attend a meeting. I think that concern is shared by a very large 
number of people in the United States. 

I imagine not everybody is frightened of it, I don't know why I 
should be. They must be getting the same advice I'm getting. That 
is: "Don't talk to anybody. Be afreiid. Be afraid of the costs." It 
costs hundreds of dollars per hour to have one attorney talk to you. 
It's terrible. So, you understand the situation very clearly, and I 
£igree with what you say. 

Senator Danforth. Thank you very much. 

Senator Heinz, Mr. Schulman, when you were reading your testi- 
mony and indicated that some of your product was available for 
use by shoe manufacturers, I was thinking to myself about the fact 
that on Tuesday next, March 10, I'll be testifying down at the 
International Trade Commission on behalf of the nonrubber foot- 
wear industry in the United States, which is experiencing record 
decimation at the hands of potential customers of yours as well as 
probably the people abroad who are making more and more mil- 
lions of pairs of nonrubber footwear, that is to say, shoes. 
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Judgit^ by the fact that the increeise in imports has gone, as 
recently as 1979, to 51 percent of the domestic market, I can think 
of two good reasons for you to want to export: 

No. 1, our industry's been decimated, and it's a much smaller 
industry to sell to; No. 2, the vast quantities of imports that Eire 
coming in, where, when you have 51 percent of the market it even 
meikes the problems that Senator Danforth and I have with Dat- 
suns at 20 percent of the market — at least in terms of market 
share — clearly, the action is to a very large extent overseas. 

About 51 percent of our nonrubber footwefu* presumably is 
coming in in cardboard boxes from Teiiwan, Korea, Italy, and other 
countries. That is where the market is. 

Mr. ScHULMAN. That is what we ^o for. The market. 

Senator Heinz. So I ceui appreciate. And I hope the record is 
clefu" on the point that there really are major volume opportunities 
out there for you and other businessmen that are being precluded 
by the uncertainties that now exist in the present law and which 
title n of this bill seeks to clarify and thereby to create a much 
more certain climate. 

We thank you very much for your testimony. It was excellent. 

Mr. ScHULMAN. Thank you very much, Senator. 

Senator Heinz. Our next group of witnesses is a panel. Howard 
Fogt, Norman Seidler, A. Paul Victor, and Ky P. Ewing. Gentle 
men, would you please come forward. 

STATEMENT OF HOWARD FOGT, PARTNER, FOLEY, LARDNER. 

HOLLABAUGH & JACOBS, WASHINGTON, D.C.; NORMAN 

SEIDLER, PARTNER. LORD, DAY & LORD, NEW YORK, A. 

PAUL VICTOR, PARTNER, WEIL, GOTSHAL & MANGES, NEW 

YORK; AND KY P. EWING, PARTNER, VINSON . & ELKINS, 

WASHINGTON, D.C. 

Senator Heinz. Gentlemen, let me say at the outset that your 
entire statements will be placed in the record. To the extent that 
you are prepared, you can summarize your statements so that we 
can limit the initial presentation of each witness to 10 minutes or 
less. We'd appreciate it. Let me ask Mr. Pc^ to be our first 
witness. 

Mr. Fogt. Thank you. Senator Heinz. Good morning. My name is 
Howard Fogt. I am a member of the Washii^ton, D.C., law firm of 
Foley, Lardner, HoUabaugh & Jacobs. I am secretary of the Phos- 
phate Rock Export Association. 

I welcome tkis opportunity to testiiy on Phosrock's behalf regard- 
ing S. 144, which modifies the Webb-Pomerene Act. 

Phosrock strongly supports the objectives of this l^islation, the 
promotion and expansion of export trade. The achievement of these 
objectives, however, is complex, and requires a careful and deliber- 
ate approach to assure that the proposed changes to existing law 
preserve currently successful export operations as well as provide 
new opportunities to expand and promote U.S. export trade. 

THREE PRINCIPAL ISSUES OF CONCERN 

lliree principal issues should concern this committee eis it con- 
siders title n of S. 144. First, the l^islation must provide cle£u--cut 
standards for permissible joint action by U.S. exporters. As all who 
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have studied this issue recognize, uncertainty as to the legeility of 
cooperative activity in the export market, coupled with the hostil- 
ity to the Webb-Pomerene Act by the Antitrust Division of the 
Department of Justice, has deterred greater utilization of the 
Webb-Pomerene Act. 

Second, if a certification procedure is to be adopted, the Depart- 
ment of Commerce must apply clear and definitive standards in 
processing applications, according automatic certification under ap- 
propriate circumstances. 

Finally, the legislation should permit existing Webb-Pomerene 
associations to continue their operations without having to undergo 
an unsettling certification process. These associations presumably 
have conducted their operations in compliance with the substantive 
provisions of the Webb-Pomerene Act, which are intended to 
remain unchanged in the new legislation. 

To require them, nevertheless, to justify their continued exist- 
ence through a certification process would disrupt their operations 
and jeopardize important customer relations, thus hindering their 
efforts to compete figainst foreign rivals. 

Simply stated, legislation designed to foster export trade ought 
not to threaten the operation of oi^anizations that have been pro- 
moting trade expansion for years. 

Phosrock was formed in 1971, when it registered with the Feder- 
al Trade Commission, pursuant to section 5 of the Webb-Pomerene 
Act. Membership in Phosrock is open to any person, firm, or corpo- 
ration et^aged in the United States in mining phosphate rock. 

After an initial interim period of establishment of operational 
policies, location of ofHces, and procurement of staff, Phosrock 
became a full functioning association in 1972. Phtwrock is engaged 
in all aspects of export sales in phosphate rock as a nonexclusive 
agent of its members. 

Its responsibilities include market research and analysis, techni- 
cal assistance, solicitation, negotiation, and conclusion of export 
sales contracte, treifflc coordination, invoicing, order processii^, 
and collection and distribution of the proceeds of sale. 

Phosrock is headquartered in Tampa, Fla., and has representa- 
tive offices in Paris, France; Sao Paulo, Brazil; and Toyko, Japan; 
and deals with a large number of commercial agents that it has 
developed throi^hout the world. 

Virtually all phosphate rock miners in the world, apart from 
those operating in the United States, are government-owned or 
controlled. Countries in which phosphate rock miners are so con- 
trolled include Morocco, Algeria, E^pt, Sen^al, Tunisia, Jordan, 
Israel, Syria, China, Vietnam, Austria, Ocean Island, U.S.S.R., 
Brazil, and Mexico. 

Naturally, phosphate rock miners in these countries all have the 
strong political, economic, and financial support of their govern- 
ments. Morocco, for example, derives over one-third of its gross 
national product from the export sale of phosphate rock. 

Further, many actual and potential customers of Phosrock are 
foreign governments or companies who are totally or substantially 
owned or controlled by their governments. 

The statutory exemption for certain joint export trade activities, 
which ultimately became the Webb-Pomerene Act, was recom- 
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mended by the Federeil Trade Commission to permit U.S. compa- 
nies to effectively compete with foreign cartels and foreign govern- 
ment-owned competitors, and to deal effectively with foreign cus- 
tomers, owned, controlled, or supported by the foreign govern- 
ments. 

Phosrock believes that its record of performance is fully consist- 
ent with the purposes and goals of the Webb-Pomerene Act. 

Based on its view that properly organized and efHciently operat- 
ed eissociations have made and can continue to make a positive 
contribution to expand export trade, Phosrock strongly supports 
efforts like S. 144, which are intended to promote export trade. 

(^ the other hand, we urge that Congress must reject l^islative 
proposals which, however well intentioned, may have the practical 
eff^ of diminishii^ the utility of the act under the guise of trade 
expansion. 

During consideration of similar legislation in the 96th Cot^ress, 
concern was repeatedly expressed that any export trade legislation 
must contain a provision to assure that all existing Webb-Pomer- 
ene eissociations may continue their operations unimpeded. E^xist- 
ing associations have at stake millions of dollars in capital invest- 
ment and longstanding proved methods of dealing. 

Additionally, existing associations frequently are parties to long- 
term contractual obligations that may be jeopardized if care is not 
taken to insure not only that there is no temporal discontinuity 
with regard to the antitrust immunity enjoyed by such associ- 
ations. But also any modified system of antitrust immunity must 
be, at a minimum, coextensive with the immunity currently availa- 
ble to Webb-Pomerene associations. 

An effective approach to these concerns involves a number of 
elements: 

First, a protection of the substantial investment by existing 
Webb-Pomerene associations in export trade, their longstanding 
commercial relationships, and their long-term contractual obliga- 
tions necessitates a provision in emy revision of the Webb-Pomer- 
ene Act which permits Webb-Pomerene associations now in exist- 
ence to continue functioning under the current provisions of the 
act. 

Phosrock believes most strongly that however well intentioned, 
S. 144 may have the potentifd to unfairly restrict joint export trade 
and, as such, prove to be counterproductive. 

The entire system of immunity not only is to be administered 
through new processes and procedures, but also may produce legal 
standards and protection of a potentially different and more re- 
strictive scope. 

To impose such potentiidly sweeping modifications upon existit^ 
organizations which have operated successfully and lawfully under 
the provisions of the existing Webb-Pomerene Act is to subject the 
export trade activities of the these associations to unnecessary 
uncertainty and possible disruption. Such a result would be most 
unfortunate and contrary to the legislative intent. 

PROPOSED AMENDMENT 

A second critiCEil element which should be included in S. 144 is a 
provision which would authorize such currently existing Webb- 
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Pomerene associations to apply anytime for certification under the 
revised act and to have the election of operating under the former 
provisions of the act, or to operate under the certificate as granted. 

Phosrock attaches a proposed amendment to S. 144 that provides 
for such a necessary and meaningful grandfather clause protection 
and urges its adoption. 

Senator Heinz. Without objection, the amendment also will he 
incorporated in the record. 

Mr. FoGT. Thank you, Senator. 

That concludes my statement. I would be happy to answer any 
questions. 

[The complete statement follows:] 
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STATEMENT OF THB PHOSPtiATE ROCK EXPORT ASSOCIATION ON 
S.144, "EXPORT TRADING COMPAHSf ACT OF 1981" 



HOWARD M. FOGT, JR. 
FOLEI, LARSNEH, HOLLABAUGH & JACOBS 
1775 PENNSYLVANIA AVENUE, N.W. 
HASHIHGTON, D.C. ZOOOb 



I. INTRODUCTION 

Hy name la Howard W. Fogt, Jr. I an a nenber of the 
Hasblngton, D.C. lau rirn or Foley, Lardner, Hollabaugh i Jacobs 
and an Secretary to the Phosphate Rook Export Aasoelatlon ("Phoa- 
roelc"). I hav« b«en actively Involved in Hebb-Ponerene asaoola- 
tion practice for over ten years. I welcome this opportunity to 
testify on Fhosrock'a behalf regarding S.144, which nodlfles the 
Hebb-Ponerene Aet. 

Phoarock strongly aupporta the objectives of this 
legislation — the pronotion and expansion of export , trade. The 
aobleveuant of theae obJ«ctlvea, however. Is conplex and requires 
a careful and deliberate approach to insure that the proposed . 
changes to existing law preserve currently successful export 
operations aa well as provide new opportunities to expand and 
pronote United States export trade. Moreover, Congress should 
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recognize the oontiaued validity oT the purpose of the Webb~ 
Pomerens Aot . Indeed, Mebb-Pomerene associations oan be an 
Invaluable aid to Anerlcan companlea that coapete In foreign 

Three principal Issues should concern this Comnilttee as 
It considers S,1««. First, the legislation must provide clearout 
standards for permissible Joint action by U.S. exporters. As all 
who have studied this issue have recognized, uncertainty as to 
the legality of cooperative activity in the export market, 
coupled with hostility to the Webb-Pomerene Act by the Antitrust 
Division of the Department of Justice, has deterred greater 
utilization of the Webb-Pomerene Act. Nevertheless, uncertain- 
ties over the scope of the Act's exeniptlon and concerns relating 
.to legal complications in connection with an association's 
activities should not overshadow the important cost savings and 
valuable marketing information that can be gained through a 
properly organized and operated Webb-Pomerene association. 

Second, if a certification procedure is to be adopt- 
ed, the Department of Commerce oust employ clear and definitive 
standards in processing applications, according automatic cer- 
tification under appropriate clrcunstances. In passing the 
Hebb-Pomerene Act in 19 18, Congress was responding to the 
prevailing view that American firms required an antitrust ex* 
emption to permit them to compete effectively with foreign 
cartels and to sell to buying-antitles that were owned, sponsored 
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or supported by foreign sovereigns. The same oondltlon exists 
today for many associations that conpete against and deal with 
foreign governments. Once the Department makes Its decision, it 
should not be second-guessed by other parts of the Executive 
branch. 

Finally, the legislation should permit existing 
Uebb-Ponerene associations to continue their operations without 
having to undergo an unsettling certification process. These 
associations presumably have conducted their operations in 
compliance with the substantive provisions of the Hebb-Pomerene 
Act uhlch are intended to remain unchanged In the new legisla- 
tion. To require them nevertheless to Justify their continued 
existence through a certification process iMuld disrupt their 
operations end Jeopardize inportant customer relations thus 
hindering their efforts to conpete against foreign rivals. 
Legislation designed to foster export trade ought not threaten 
the operations of organizations that have been promoting trade 
expansion for years. 

II. PHOSPHATE ROCK EXPORT ASSOCIATION 

Phosrock Cor the "Association") was foi-med In 1970 when 
it registered with the FTC pursuant to Section 5 of the Hebt- 
Pomerene Act. yj Phosrock is a Delaware nonstock corporation, 
and Its Articles of Incorporation, By-laws and form of Membership 
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Agreement are on file at the Federal Trade Conmlaslon. Tha 
membera of Fhosrock are: 

Agrioo Chemical Company 
AHAX Chemical Corporation 
Aoarlcan CyanaDld CooipaDy 
Fre«port Phosphate Rock Company 
International Mlnei-ala i 

Cheoloal Corporation 
Oxychem International, Inc. 
W. R. Grace & Co. 

Kembershlp la Phoarock Is open to any parson, firm or corporation 
angaged in tha Unltad Statas in mining phosphate rock. 2/ 

After an Initial Interim period of establishment of 
policiea, location of offices and procurement of staff, Fhosrock 
became a full-functioning association in 1972. Since Its In- 
ception, Phosrock has endeavored to expand export trade and 
commerce In phosphate rock by assisting the phosphate rook export 
activities of its members. The utilization of Hebb-Poi 
associations by United States sellers of mined products i 



2/ Major phosphate rook miners In the United States 
Include: Igrlco Chemical Co.; AHAX Cheialcal Corporation; Ameri- 
can Cyanamld Co. ; Bakar Industries; Estech (formerly Suif t } ; 
Farmland Industries; Gardinler, USBP ; H. R. Grace i Co.; Freeport 
Minerals Co.; International Minerals & Chemical Corp.; Kerr-McGee 
Chemical Corporation; Mobil Chemical Corporation; Monsanto 
Chemical Corporation; Occidental Chemical Co.; J.R, Sloplot 
Co.; Stauffer Chemical Corp.; Texasgulf and U.S.S. Agrlchemlcals. 
Many other companies have substantial reserves. In addition, 
many smaller concerns have always been a factor in the market, 
particularly during periods of increased demand when entry seems 
attractive. 
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of the apeelfle objoctives In th« enactment of the Hebb-Po»erene 

Aot. ^1 Tbe FTC report which formed the basis of the Uebb- 

Ponerene legislation summarized the Act's purposes and rationale 

when It stated that cooperation among domestic producers is 

Imperative: 

To avoid needless expense In distribution, 
to meet formidable foreign buying organi- 
zations, to Insure reasonable export prices 
and to prevent tbe profitless exhaustion 
of our national reaourcea . ■ . . 1/' 

Phosrock is engaged in all aspects of export aales 
activity in phosphate rook as a non-exclusive agent of Its 
diembera . It a responsibilities include market research and 
analysia, technical assistance, solicitation, negotiation and 
conclusion of export sales contracts, traffic coordination, 
invoicing, order proeaaaing and oollection and diatrlbution of 
the proceeds of sale. Phoarock haa Ita headquartera in Tampa, 
Florida, and has representative officea in Par la, France; Sao 
Paulo, Brazil and Tokyo, Japan. 

The Association is engaged solely In "export trade." 
The Certificate of Incorporation of the Association atatea 
that Phosrock: 

3/ Virtually every major industrial nation, and 
European EconoDlc Community itself, encourages or permit a the 
establishment and operation of export associations under exemp- 
tions from their reapective antitrust lawa aimilar to the Mebb- 
Fomerene Act. The Treaty of Rome, uhich establiahea Common 
Harlcet competition policy, contains no explicit "foreign com- 
merce" element like the Sherman Act but rather regulates only 
trade between member states. It has been specifically hold not 
to apply to concerted action directed outaide the Common HarkeC. 
See Export Cartels (OECD 1971). Horeover, the Philippines and 
Brazil have each discussed the oatabliahment, respectively, of 
coconut oil and coffee export sales cartels. 

4/ 55 Cong. Rec. 3577 CUnderaoorlng added.) 
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shall engag« solely In export trade, as 
the tern "export trade" la defined In the 
Act of Congreaa entitled "an Act to promote 
export trade, and for other purposes," 
approved April 10, I918, commonly known 
as tbe "Nebb-Pomerena Act , " and any Acts 
amendatory tiiereof or supplementary thereto, 
and such export trade shall be solely trade 
and commerce In phosphate rock which Is 
for export or Is to be exported or is In 
the course of being exported from the 
United States to any foreign nation. 

The Association makes no sales for United States domestic use or 
consumption and bas no involvement in and takes no other action 
in United States domestic commerce. As such, Phosrook has 
nothing to do with the detormtnation of the price of phosphate 
rock sold for consumption or use in the United States, 

Moreover, Phcsrcck does not control the amount of 
phosphate rook available for export, for sale in tbis country, or 
even the amount to be exported by its Members. Under the Asso- 
ciation's Hembership Agreement, each Member, acting individually, 
determines the amount of phosphate rock which it wishes to sell 
each year through the Association (the Association serving as 
that oamber's agent). Bach Hember, in addition, retains the 
unfettered right to sell phosphate rock on terms and conditions 
which the Member individually determines, to any domestic person 
for whatever purpose, including exportation. 5/ Finally, 



5_/ In addition, subject to availability and mutual 
agreement on terms and conditions, Phcsrock will sell and has 
sold phosphate rock to domestic persons for exportation. 
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Phoarock has no Involveaent In export sales by a Hefflber company 
to any affiliated ooapany abroad. ^/ 

Phoapbate rock is a nined raw material used in various 
phosphorous derivative industries, particularly in the manufac- 
ture or complex phosphatlc rertllizers. Generally speaking, it 
is a fungible oonnodlty, the principal varient being the content 
or extent of the fertilizing element (P205). Various grades of 
phosphatA rock contain differing concentrations of this element 
and. In the industry, have been differentiated by reference to 
the percentage of the content of P205 or the units of bone 
phosphate of line or tricalclum phosphate (BPL). JJ Known 
phospbate rock deposits are scattered throughout the world, but 
are prlnoipally located in Morocco, Algeria, Tunisia, Spanish 
Sahara, Jordan, Isra«l, Togo, Senegal , South Africa, certain 
South Paoifio islands, the Soviet Union and the United States. 
World phosphate resources (from all locations) total approxi- 
mately 67,00(1 million metric tons. 8/ 



6/ The term "affiliated ca 
Phosrook's" Membership Agreement to be : 
a nember has a 20 percent ownership inters 



8/ "Phosphate" Mineral Commodity Pri 
TJept. of Interior); see , g eneralliT r" 



i Fertilizers In" the" World" (6ECirT.'975t7 
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areas (mtllto! 



Location 


Reserves 


Total Resources 




16,000 


40,000 


United States 


2,200 


S.OOO 


South Africa 


3,000 


7,000 


O.S.S.H. 


1,1100 


3.100 


Haatarn Sahara 


UOO 


1,600 


Australia 




2,000 



certain Spanish Sahai 
its doDiinant position : 



Morocco c la ins accea: 
phioh only serve to incr 
the world narket. 

Virtually, all phosphate rock miners in the world, 
apart fron those operating in the United States, are governuent 
owned or controlled. Countries in ubicb phosphate rock miners 
are ao controlled include Horocco, Algeria, Egypt, Senegal, 
Tunisia, Jordan, Israel, Syria, China, Vietnam, Australia, Ocean 
Islands, U.S.S.R., Brazil and Mexico. Naturally, phosphate rock 
ninei-s in these count rlaa all have the strong political and 
financial support of these governments. 9/ Horocco, for ex- 
aagple, derives over one-third of its gross national product from 
the export sale of phosphate rock. 

Further, many actual and potential customers of Phos- 
roak are foreign governments or companies that are totally 
or substantially owned or controlled by their governments. 
Included in this category are customers In the following coun- 
tries: 



9/ See, Walters & 
Abroad: Sev Competitive Thre 
Hspch-April 1979, P- 160. 



Harvard Bus: 
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Australia Bangladesb 

Indonesia pblllpplnes 

China Taiwan 

Portugal Mexico 

RoBanla Austria 

Czechoalovakia Folaod 

Bulgaria France (certain cuatoaers) 

Venezuela Italy 

Pakistan Brazil (certain cuatoaers) 

India Colombia 

Sri Lanka Casta Rica 

Korea Ecuador 

El Salvador Finland 

The potential probleas or dealing with these foreign sovereigns 
are aany. For exaaple, several years ago a South Asian govern- 
ment advised Its Aoerican suppliers, who did not belong to a 
Webb-Pomerene aaaociation Tor that product, that it would not 
bonor any of the contracts the Country had executed witb the 
Aaerican firms and would not accept any ahlpmenta of product 
until the suppliers released this cuatoaer froa ita contracta and 
lowered their price to a figure stipulated by the customer. The 
foreign government aade It clear that failure to heed Its request 
would result In a ban on further business. Because American 
flraa thought they could not take collective action to prevent 
such pressure tactics, the foreign government was able to pit one 
supplier against tbe other until it managed to get one supplier 
to go along. Once the reaistance of tbe American auppllers was 
broken, all the remaining American firna acted llkewiae In order 
to avoid losing substantial tonnage. However, millions of 
dollars of export revenue were lost as well. 

Finally, even when an export customer is privately 
owned, it may, like in Japan, have a long-standing relationship 
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of support and eooperatloa wltb Its govarninsnt. 
govarnnent may uaa Its of tan conalderable leverage to Influence 
sslectlon of a phosphate rock supplier la order to foster sone 
otber national interest. France, for exaaple, has repeatedly 
urged the few reualnlng privately-ouned French fertilizer com- 
panies to favor Horocoo as a supplier In order to attempt to 
satisfy eertaia bilateral comBitmeats between those two coun- 
tries. 

The statutory exemption for certain Joint export 
trade activities whiob ultimately became the Webb- Pome rene Act 
was recommended by the Federal Trade Coamission (the "FTC"} to 
permit Onited States companies to effectively compete with 
foreign cartels and to deal effectively with foreign customers 
owned, controlled or supported by foreign governments. A report 



In seeking business abroad, Amerioan 
producers must meet aggressive competition 
froa powerful foreign combinations. . . . 
In various narkets Anerican nanufaoturers 
and producers must deal with highly effec- 
tive combinations of foreign buyers. . . . 
These combinations naturally make indivi- 
dual American producers bid against each 
other. ... If Amerioans are to enter 
markets of the world on more equal terms 
with their organized competitors and their 
organized customers, and if small American 
producers and manufacturers are to engage 
in export trade on profitable terms , they 
must be free to unite their efforts. 10/ 
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Tbe keystone of tbe Uebb-PoDereoe Act la; In Ita permittinE 
B eooperative effort by ftaerlcHn conpetitcirs in tbe pursuit 
of tbelr coBBOa so>^ of xlnblns foreign customers from foreign 
rivals. Congress recognized the advantages of united activity 
that could reduce the costs of esportation, iocpease the export 
■arlcet shares of American fims, and — if the Joint activity 
should result in blgher returns fron forelfo sales — foster the 
health of tbe American economy. Phosrock believes that its 
record of performance is fully consistent witb tbe purposes and 
goals of the Uebh-Pomereoe Act. 

III. LEGISLILTIVE ISSDES 

Based on its viev that properly organized and ef- 
ficiently-operated associations have made and can continue to 
■akc a positive contribution to expansion of American export 
trade , Phosroek strongly supports efforts like S . 1 '(4 uhich are 
intended to promote export trade . On the otber hand , ue urge 
that Congress reject legislative proposals uhicb, however 
Nell-intentloned, may have the practical effect of diminishing 
the utility of the Act under tbe guise of trade expansion. 

Several Issues relating to the Uebb-Fomerene Act 
iwrit prompt legislative attention in eonnection with efforts to 
expand and prooote export trade . Proainent among tbese issues 
are unoertalntlss relating to tbe statutory construction of tbe 
Act, tbe nature of enforoeaent activities under tbe Act, and tbe 
potential disruption of activities of existing Hebb-Poi 
associations as tbe result of any modificatlDns o 
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A. Uncertain Statutory Conatrjictlon 

Since passage of the Act, there have been few dAQlslons 
or proceedings construing Its rather ganaral provisions. 1 1 / 
Tbese caa«s have treated a variety qC Issues Including Interna- 
tional cartel agreenenta, domestlo price fixing, restraints on 
members' exports and use of foreign factories, effects on Import 
trade, limitations on barters and exchanges and exclusion of 
services from the Act's immunity. Although these decisions help 
to define the scope of the limited immunity provided by the Act, 



application of the Act Include: United States v. Conoentrated 
Phosphate Export Aaaoclation , 393 UTTI 199 t196H), rev'g 575 P- 
Supp. 2b3 (S.D.N.Y. 1967J, on remand , 1979 Trade Cas. 1 72,719 
{S.D.N.I. 1969): United States' v." United States Alkali Export 
Assoc iatlon . 325 U.S. 196 nS'l^] " aff^g THTI gupT."75?"rB.P.'fr.y.- 
l94U), onTemand , 86 F. Supp. 59 (S.D.N.Y. 1979); United States v . 
Anthracite Export Association , 1970 Trade Cas. I 73,34S nT.TJ'.' 
TT: 1970)'; Pn'ited States v:' fcallfornia Rice Exporters , Cr. 33879 
{N.D. Cal . Tiii) ; United States v. Hlnneaota Mining * Hanu- 
faoturins Corp .. 92 F.' Supp. '947 tP. 'Haa-i. 1950)';' United gtafes 

^- — - - -■ -■ — ^- - igiie-yT"""" — ' — " — 



I 57,546 (S.D.N.Y. 19'*7); Carbon SlacTTxport , Inc. , 46 F.T.C, 
1245 (1949); General Milk CoTT TH T.TICZM^ (1917); Sulfur 
Export Corp ., TrTTTTC.' "323 "iT947) ; Export Screw Ass'n , «3 TTTTTT: 
gliO t 1947) ; Phosphate Export Ass'n , il2 P.T.fi. 555 11946); Florida 
Hard Rock Phosphate Export ■irss'"n",~ U2 F.T.C. 813 (1945); Pacific 
Forest Indusiries , HO P'.r.'C .' "BUj (1940). See Larson, "An 2c6- 
nomlo Analysis of the Webb-Pomerene Act,""!? J.L. t Econ. 461 
(1970); Simmons, "Webb-Poaerene Act and Antitrust Policy," 1963 
Wia. L. Rev . 426 (1963); Note, "The Mebb-Pomerene Act: Some New 
Developments in a Quiescent History," 37 Geo. Hash. L. Bev. 341 
(1968); see also Brewster, Antitrust and American Business Abroad 
(1958) ; "Fugate, Foreign Commerce and the Antitrust Laws (2d ed. 
1973); Diamond, "The Webb-Poaerene Act and Export trade As- 
sociations," 44 Colum. L. Rev. 805 (1944); Comment, "Export 
' Taws: The Dilemma of the Mebb- 

654 (1950). 
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the abaence of clsar and definitive statements of pernlasible 
Joint conduct coupled with the continued hostility of tbe Separt- 
fflent of Justice have had a n«gative effect on utilization of the 
Act by American firaa. _12/ The reluctance to risk legal problens 
has been recognized repeatedly as a oiajor cause for the rela- 
tively small number of Uebb-Pomerene associations . Forner 
Aasiatant Secretary of Commerce Frank k. Weil recently testified; 

He think that the fundamental problem, 
one of the fundamental problems faced today 
in world trade relates to the fact that many 
American busineaaea ~ rightly or wrongly ■— 
perceive a threat from the U.S. government in 
the form of the Justice Department for their 
activities overseas in getting together to 
compete with the consortia that thay find in 

And perhaps the simplest way to put it 
is that we in the Department of Commerce are 
not suggesting for one instant a relaxation 
of our commitment to firm principles of 
competion and antitruat law. On the other 
hand, we think that It is possible for 
the U.S. government to send a more positive 
signal in terms of those things which are 
permissible to the business community so as 
' ' > permissible actions 



The Department of Justice has repeatedly urged 

! Act. See, e.g., Shenefiald, Antitruat and Trade 

eport ( BilXT" MoT^S , AA-3 (August 3, 1978); Turner, 

Aapecta of Antitruat, Hearlnga 1 



Commitiae , 9Sbh Cong., lat 3ess. \2k (1§67). 



lopoiy of Ehe Senate JuJIoTai 
1211 nil "~^ 
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Former Secretary of Commerce John Conners aald more than ten 

years earlier that "uncertainty about the exenptlon provided la a 

deterrent and companies are fearful that Joining an association 

may give rise to legal problems." 14 / The General Accounting 

Office and the Federal Trade Commiaslan have reaohed the game 

conclusion. _I5/ is the GAO said In 1973: 

It seems desirable to create a more favorable 
climate for increased exports while recogniz- 
ing that care must be eierciaed to minimlBe 
their possible adverse impact In the domes- 
tic marketplace. . . . [Hie believe the 
critical U.S. export situation demands a 
positive approach — encouraging the for- 
mation and operation of Webb-Pome rene as- 
sociations — so that the full potential of 
the Webb-Fomerene Act in promoting exports 
can be realized. . . . Because of uncer- 
tainty over possible antitrust implications, 
clarifying the provisions of the Webb- 
Foaerene Act would help create an environment 
in which U.S. firms might more readily Join 
together. . . . _16/ 



IK/ See HcQuado, International Aspects of Antitrust, 
Hearings "E'efor'e~lhe Subcoanilbtee on Antitrust 4 Monopoly of the 
Senate Judtoiary tommlttee , 90th Cong., 1st Sess. 179 tl9b7). 

15/ General Accounting Office, "Clarifying Webb- 
Fomerene Itet Needed to Help Increase U.S. Exports," Report to 
the Congress ( 1973) ; Kirkpatrlok, Export Expan si on Act of 1971 
Hearing Oefore the Subcommittee Qn~Sntltrust '^"tfon'opoly of the 
Senate Judiciary Committee . 92nd Cong., 2d Sess. 241 H972). 

16/ General Accounting Office Report, n.20 supra at 
16-18, We continued existence of this uncertainty is demon- 
strated by compai-ison of the testimony given by the Antitrust 
Division and the Federal Trade Commission at the hearings on 
export trade legislation before this Subconmittoe in 1979. A 
representative from the Antitrust Division said: 

(Footnote continued on following page.) 
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These uncertainties lousC be resolved if export associations are 
going to realize tbe potential Congress Intended when it passed 
the Hebb-Ponerene Act in 1913- S.144 may prove a positive step 
in that airection. 



(Footnote continued from previous page.) 



The algnirioance of the Hebb Act ob- 
viously la closely related to the issue of 
the antitrust legality of Joint exporting 
activities. Our position is one which we 
have held and disseminated for many years, 
and I want to emphasize it strongly. In 
general, American businesses do not require 
antitrust exemption or clearance to engage in 
joint exporting ventures or an y other joint 
activity the sofe purpose of which Is to sell 
goods or servj-ces for consumption abroad . 

A myriad of normal Joint export activi- 
ties can be and are constantly being carried 
on by groups of American companies without 
fear of antitrust prosecution. To be action- 
able. Joint activity must have a substantial 
and foreseeable effect on United States 
domestic or foreign commerce. Joint activity 
intended to impact outside the territory of 
the U.S. and carried on so as not to affect 
competition between the parties In the United 
States is un II Italy to raise any question 
under American antitrust law. Accordingly, 
it has been the consistent position of tbe 
Department of Justice that the antitrust 
exemption found In the Webb-Pomerene Act of 
1918 is unnecessary to provide protection for 
export trade associations sTnce the normal 
activities undertaken by such associations 
have as their exclusive focus markets abroad, 
(underscoring added) 

On the other hand, a representative of the PTC testified: 



The Export Trade Act, also known as the 
Uebb-PoBereae Act, was adopted in 1918 during 
a period of resurgent interest in foreign 
trade. The basic purpose of the Act is to 
increase exports by granting ant it rust 
iBinunlty to domestic compet it iters for joint 

! continued on following page.) 
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B. Enforqement Fatterna 

In our view, a algnificant reason for under utilisation 
of ttie Act Is tbe absence of a clear enrorceoient structure. 
Section 5 of the Uebb-Ponerene Act provides a useful framework 
for such administration, but it has not operated for many years. 
Regulation sbould be oentralized in the place that possesses the 
Interest and expertise to ensure that the purposes of the Act are 
fulfilled. Provisions in S. ItU which transfer administrative 
responsibility under the Act from the FTC to the Department of 
Commerce is responsive to this concern. 

Second, uncertainty regarding permissible conduct will 
continue as long as the immunity conferred is stated In general 
terms. It Is not enough to say that the Uebb-Pomerene Act should 
be amended to eliminate exposure to treble damages and criminal 
litigation. Existing associations have that protection today — 
but only for conduct in "export trade." An Important and useful 
purpose would be served by stating with great specificity the 



itinued from previci 



wise be Illegal. For 

Pomerene Act allows fin 

petitors In domestic martcets to Jointly fix 

export prices and allocate foreign markets — 

activities that could In some circumstances 

violate the antitrust laws in the absence of 

'ts tbe continued need for an una 
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kind of conduct that la bsyond logal challenge. VJJ S.141 fails 
to provide substantial assiatance in this respect and instead 
provides for the promulgation of guidelines. To the extent that 
such standards are established in adalnistrative guidelines 
rather than in the legislation itself, considerable uncertainty 
may be generated. This uncertainty is heightened, moreover, by 
the provision in the bill that antitrust onforoemont agencies 
traditionally hostile to the Mebb-Fcmerene Act may participate in 
the fornuLatton of the guidelines and that the Department of 
Justice may second-guess any certificate that is granted. 
Accordingly, the Connittee should focus on the specific conduct 
permitted to be undertaken Jointly and the role of the Department 
of Justice in the certification process. Indeed, this Subcom- 
mittee recognized in its Report on United States Export Trade 
Policy: 

Export activltias are subject to un- 
coordinated and sometimes conflicting demands 
from different govermiieRt agencies. In the 
face of competition from countries like Japan 
and Germany which achieve considerable 
coordination In these matters, the inability 
of the U.S. to promote cooperative export 
expansion efforts and synchronise export 
policies is a serious disadvantage. 

17/ See, e.g. , United Sta tes v . Hinneaota Hlnlm 
Co., 92 F. Supp. 947uJ. Hass. \')'iQ) . Senator BanforEK d 
TRTs case in his January 19, 1991 floor statement on S.144 
said: 

The court held that an export association 
could not establish or operate Jointly owned 
fac ill ties abroad and then went on to give 
illustrations of conduct that a Webb as- 
aociation may lawfully carry out: First, an 
association could be created by a majority 
or firms in an industry; second, the 

(Footnote continued on following page.) 
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LeglBlative effor-tB to enabla U.S. 
exporters to compete with foreign banks and 
cartels Id overseas markets date back over 
sixty years. The Webb-Pomerane Act ( 1918) 
exeapts the formation and operation of Export 
Trade Associations from some prohibitions of 
the Sherman and ClaytoR Acts , but its pro- 
visions have been singularly underutilised. 
Only 38 such Associations exist today, ac- 
count for less than 31 of U.S. exports. 

The principal reason for the Aofs 
failure is its vagueness. Because no de- 
finitive standards are proscribed for per- 
miaelble aetivitlea. Webb associations 
have repeatedly been challenged by the 
Justice Department. Facing tha likelihood 
of an antitrust Investigation and with no 
clear Idea of permissible activities and 
possible benefits under tbe Act, firms 
have been reluctant to form Export Trade 
Associations. 13/ 



During consideration of similar legislation in the 
96th Congress by comaittees in both the House of Representatives 
and the Senate, concern was expressed repeatedly that any export 
trade legislation must contain a provision to assure that all 



(Footnote continued from previous page.) 

association could be used as the members' 
exclusive foreign outlet; third, members of 
the association could agree that goods would 
be purchased only from member producers ; 
fourth, resale prices could be fixed for the 
association's foreign distributors; fifth, 
prices could be fixed and quotas established 
for members; and sixth, foreign distributors 
could be required to handle only the members' 
products. 

_Ta/ U.S. Export Trade Policy, A Beport of the Sub- 
oomaittee on International Finance of the Senate Committe e oH 
Banking, Housing' and Urban fffaii-s , 9gt'K~Cong: .' ' Isfc Seas, lii 
(1979). 
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existing Hebb-Pomerene associations may continue their operations 
unimpeded. Existing associations have at stake nany millions of 
dollars of capital Investment and lons-standins, proved methods 
of dealing. Additionally, existing associations frequently are 
parties to long-term contractual obligations that may be Jeopar- 
dized if care is not taken to insure not only that there is no 
temporal discontinuity with regard to the antitrust immunity 
enjoyed by such associations but also that any modified system of 
antitrust immunity be, at a minimuB, co-extensive with tbe 
iBmunity currently available to Webb-Ponsrene associations. 
Nevertheless, none of the proposals to date, including S. 144, 
have dealt effectively with this critical issue. Statements of 
Administration officials, moreover, have been equivocal. 
This Issue must bs resolved if the contribution made by Webb- 
Pomerene associations to United States export trade Is to 
continue or Increase. 

An effective approach to these concerns necessarily 
Involves a number of elements. First, the protection of the 
substantial investment by existing Webb-Pomerene associations in 
export trade, their long-standing ccBmerolal relationships and 
long-term contractual obligations necessitates a provision in any 
revision of the Uebb-Pomerene Act which permtts Uebb-ponerene 
associations In existence as of the date of revision to continue 
to function under tbe current provisions of the Act. Phosrock 
believes most strongly that however Hell-lntentloned, S.1U4 
may have the potential to unfairly restrict Joint export trade 
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and , as such, be counter-productive. The entire ay at em of 
inmunity not only Is to ba aOnlnlaterod through nau prooesaes and 
procedures but also may produce legal standards and protection of 
a potentially dlffarent and more restrictive scope. To impose 
such potentially sweeping modifl oat ions upon existing organiza- 
tions uhich bave operated successfully under the provisions 
of the existing Uebb-Poaerene Act is to subject the export trade 
activities of such associations to unneceaaary uncertainty and 
possible disruption. Such a result would ha oiost unfortunate and 
contrary to the legislative intent. Simply stated, legislation 
directed toward the expansion or export trade should not threaten 
the continued succeasful export activities irtiose unchallenged 
racord of achievement should be accorded considerable weight. A 
second critical element wblch should be included In S.Uti ia a 
provision which would autborlze Uebb-Ponerene associations In 
exlatanca on the date of the Act's revision to apply at any time 
for certification under the revised Act and to have the election 
of operating under the former proviaiona of the Act or pursuant 
to certification. Fbosrook attaches a proposed amendment to 
S.lim that provides for such necessary and meaningful grandfather 
clauaa protection and urges its adoption. 
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SEC. 207. EFPECTI'/E DATE UITB REGARD TO EXISTING 
ASSOCIATIONS. Th« anonduents to the Webb-Pomerens Act set forth 
In Sections 203, 204, 205 and 206 of thia Act shall bacoae 
errectlve with regard to existing asaoclatlons deeor-lbed In 
subaeotlon (a) hereof only at aucb tine aa said associations 
nay elect to be certified pursuant to subsection (b) hereof. 

(a) Election to Continue Under Prior Law . 
Application of the antitrust laws to any association which aa of 
January 1, 1981 had filed with the Comnisslon the lafornation 
specified under Section 3 of the Webb-Poaerene Act as in effect 
iDmediately prior to the date of enaotment of this Act sball 
continue to be goveroed by the standards set forth in that Act, 
unless such association elects to seek certification under 
subsection (b) hereof. 



after the effective date of this Act, file an application for 
certification with the Secretary containing the information set 
forth in Section 4(a] of the certification procedures set forth 
in Section 206 of this Act. The Secretary ahall conaider and act 
upon such application In the manner provided in Section t(b) of 
the certification procedurea set forth in Section 206 of thia 
Act. The Aaaooiation filing an application purauant to this 
subsection shall continue to be subject to subsection (a) hereof 
until the Secretary issues a certificate and such certificate has 
been accepted by the association; the association oust decide 
whether or not to accept such certificate no later than 30 days 
after the Secretary's deternination with respect thereto has 
becone final. 
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Related Teohnloal Aaendnenta to S-lll 



"SBC. 203. Errective immedlatsly , sxoapt as 
provided In Section 207 of ttila Aat, Section 1 
Of the Webb-Ponerens Act (15 U.S.C. 61-66) Is 
amended as follows": 



"SBC. 204. Effective Innisdlately , except as 
provided In Section 207 of this Act, Section 2 
of the Vebb-Ponerene Act {15 U.S.C. 61-66) Is 
anended as follows"; 

les 9 through 10 and Insert 

■SEC. 205(a) CONFORMING CHANGES IN STYLE. -- 
Effective inmedlately, except aa provided In 
Section 207 of this Act, the Webb-Pomerene 
Act C15 U.S.C, 61-66) Is aaended--" 

: lines 18 through 21 and Insert 

"SEC. 206. Effeotlve imnedlately , except as 
provided In Section 207 of this Act, Sections 4 
and 5 of the Uebb-Pomerene Act (15 U.S.C. 61-66) 
are amended and new sections added as follows": 

(5) Page 40: strike out lines 3 through 25; Page 41: 
strike out lines 1 through 9 (and redesignate subsequent para- 
graphs accordingly). 

(6) Page 43! An additional Section 207 is added after 
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Senator Heinz. Thank you very much. 

We will proceed to take all four witnesses, then we'll return to 
questions. 

Let me ask Mr. Norman Seidler to please proceed. 

Mr. Seidler. Thank you. Senator. 

I am a member of the law firm of Lord, Day, & Lord, located in 
New York City. I speak today as counsel for the PhoBphate Chemi- 
cals Export Association, commonly known as Phoechem. 

Phoschem is the marketing arm of eight U.S. producers of phos- 
phate fertilizers. It is a Webb-Pomerene association and has operat- 
ed as such since 1976. 

There are two points I wish to make, very briefly, Mr. Chairman. 

First, I would like to point to the success of nioschem and its 
ongoing contribution to the export trade of the United States a 
Webb^-Pomerene association. 

Second, I would like to join Mr. Fc^ in submitting to this com- 
mittee a proposed amendment which would permit us to continue 
to operate as a Webb-Pomerene association or make an election to 
apply for and receive certification. I'd like to explain why we make 
this request. 

ADVANTAOES OF WEBB-POMEBENE ASSOCIATION 

First, as to Phoschem, the members of Phoschem found that the 
export trade in phosphatic fertilizers was a particularly appropri- 
ate trade in which to have a Webb-Pomerene association. Many of 
the customers of Phoschem in a country are federated with the 
government of that country itself. Many of the competitors of 
Phoschem are governmenfrflponsored, government-subsidized, gov- 
emment-Buppported. 

In many areeis of the world we find that we are at a disadvan- 
tage with those competitors because of the quotas, tariffs, and 
other preferential treatment that they receive. 

The sale of phosphatic fertilizers is a ve^ complicated one. A 
sale to a single government can exceed $100 million. Routinely, 
individual sales exceed $1 million. The financial arrangements are 
highly complex. The shipping arrangements are highly complex. It 
was in this circumstance in this market that the members of 
Phoschem determined that the most effective, the most economical, 
the most efllcient way that they could approach this market was 
through a joint, combined Webb-Pomerene Eissociation. That associ- 
ation acts as their marketing arm, it negotiates the contract, it 
enters the contract, and it administers performance passing the 
proceeds back to the members. 

Over the 5 3'ears that we've been in existence, since 1976, our 
association has developed in its staff an expertise in shipping, in 
financing, in statistics, in market analysis, and in the market itself. 

Our association has maintained contacts throughout the world, 
built customer relationships and established agente throughout the 
world. We believe it has been successful, as evidenced by the fact 
that our sales in the export trade have increased, in the 5 years 
we've been in existence, from $100 million to approximately $650 
million last year. 

In sum, it is the judgment of our members that they can make 
the beet, most effective ongoing contribution to the export trade to 
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maintain a presence in the export trade throt^h a Webb-Pomerene 
eissociation that can ofTer services to the customers and ongoii^ 
reliability of supply to the customer, and represent the most effec- 
tive way for our members to move their product into the export 
market. 

And I might say, every one of our members has determined that 
it is most economical to proceed this way, that the cost of moving a 
ton of material in the export trade is that much less than main- 
taining their own staffs. Some have, in fact, curtailed or cut back 
their export staiTs in favor of relying on Phoschem. And it is 
entirely possible that with regard to some of our members who are 
small in this particular area, this particular product, that there is 
no way they can provide the same services and be as competitive in 
the market as they cem through the Webb-Pomerene association. 

That brings me to my second point. Up till now, we have existed 
for 5 years as an unregulated business. We have made our annual 
report to the Federal Trade Commission. We have answered the 
questions of the(Federal Trade Commission. We've been subject to 
the ongoing scrutiny of the Department of Justice Antitrust Divi- 
sion for the full 5 years. 

Now, with S. 144, we enter a new ballgame and a new bftllpark. 
We enter into a regulated, administrated prc^am. And this cre- 
ates uncertainties for us. We certainly hope that the administra- 
tion of the new bill would be one that would not jeopeirdize our 
ongoing existence. But there are questions which we'd like the 
opportunity to step back and examine. 

For example, there are guidelines to be promulgated. What form 
will they take? 

There are rules and regulations to be promulgated by the Secre- 
tary of Commerce. What form will they take? 

As an ongoing certified association, we have to be concerned 
about the requirement that if there is a material change in our 
method of operation, we must seek certification anew. I'm not sure 
what that means. Over the years producers have joined our associ- 
ation and resigned from our association, based upon their inde- 
pendent judgment of what their particular needs were at that time. 
Does the subtraction of a member represent a material change? If 
we change distributors abroad, is that a material change? We don't 
know. 

There is also the fact that with certification the Secretary of 
Commerce may impose certain terms and conditions upon our 
method of operation. We don't know what form that will take. 

The requirements under the S. 144 differ somewhat from those 
under which we've been operating. What is a specified need? We're 
not sure. 

What we're saying, Mr. Chairman, is "Let us operate as we have, 
successfully. Let us continue to be an ongoing presence in the 
export market, with the same risks we've faced up till now as a 
Webb-Pomerene association. And let us look at the certification 
process and determine whether it is one that we can participate in 
and continue our existence." 

We certainly hope that it would be true. We're just asking for 
the time. And basically, it represents no change. 
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Again, we're an ongoing successful Webb-Pomerene association, 
and simfily wish to continue our existence. We just ask for liiat 
opportunity, let us have that option. 

Thank you. 

[The complete statement follows:] 
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PREPARED STATEMENT OF 

NORHAN H. SEIDLER. ESQ. 

Partner, LORD, DAY S LORD 

Counsel to 



Mr. Chairman and Members of the Subcoimittee: 

I appear as counsel for Phosphate Cheiicals 
Export Association, Inc., headquartered In New York 
City, and comnonly referred to as 'Phoschen." It Is 
an Association of eight United States producers of 
phosphatic fertilizer products.-^ which was organized 
solely to promote exports and which has successfully 
operated In the export trade of the United States under 
the existing Mebb-Pomerene Act-^ for the past five years. 
I appreciate this opportunity to testify on the provi- 
sions of Title II of S.144 and, particularly, to focus 
on the experience and concerns of Phoschen as an ongoing 
export association serving to Improve and strengthen the 
competitive position of U.S. -produced goods In overseas 
markets. Specifically. I wish to bring to the attention 
of the Subcommittee the need to Insure that existing 
Uebb-Pomerene associations will be able to continue their 
positive contributions to the United States export trade. 

There are approximately 30 Webb-Pomerene 
Associations 1n existence today, assisting In the export 
of products as diverse as motion pictures, textiles, 
agricultural produce, wood products and fertlTizer.— ' 
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Each narfcetplace has Its own unique challenges, and to 
neet these challenges the various Associations have 
undertaken perfornance of a variety of functions. I 
believe It can safely be said that no two are conpletely 
alike, as can readily be seen from the Host recent FTC 
staff analysis on the subject,^ but their continued 
existence does demonstrate that the present Hebb-Ponerene 
ftxemptlon has served "its intended purpose in some indus- 
tries'— and that new legislation should not inadvertently 
curtail or totally jeopardize substantial investments and 
the significa-nt place which these Associations have in 
our export trade and their contribution to improving the 
balance of paynents of the United States. The particular 
experience of Phoschen, which makes export sales of phos- 
phatic fertilizer products manufactured in a variety of 
locations throughout the country by eight U. S. producers, 
strongly emphasizes this point. 

Phoschem. which began active operations in 
1976. operates In a highly volatile world narket in which 
■any of its customers are government purchasing agencies 
and many of its competitors are government-controlled or 
receive preferential treatment. A single purchase by a 
foreign government may exceed SIOO ■illion. Single 
transactions with buyers routinely exceed tl million and 
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Involve complex financing and shipping arrangements, 
frequently presenting substantial risks. 

Phoschem represents the Individual determination 
of each member to make a commitment to a sustained program 
of export sales development and continued participation 
In this market — commitments made In reliance on the - 
statutory protection afforded by the present Uebb- 
Pomerene Act, Its By-Laws provide that any U. S. 
producer of phosphate products may Join, and over the 
years U. S. producers have Joined or resigned based on 
their evaluation of their economic needs In particular 
situations. Phoschem's continued existence gives evidence 
to the Independent decisions of its eight current Members 
that 1t Is the best way for them to compete and maintain 
an effective presence 1n the export marketplace. 

Phoschem Is devoted exclusively to the marketing 
of phosphate products and Its Management Is directly respon- 
sive to the needs and Interests of Its Members alone. It 
has gradually developed a highly-specialized U. S. -based 
sales staff with a proficiency 1n marketing, transporta- 
tion, statistics and finance which all but the largest of 
Its Member companies would find hard to duplicate. This 
staff has Increased 1n numbers and expertise to provide 
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effective in-depth service and an ongoing reliable 
relationship with its customers. 

The menbers of Phoschem have coBimltted to a 
budget of several million dollars per year for the 
creation, development and maintenance of this conmon 
export sales entity which negotiates, concludes and 
administers th«1r export sales. In further aid of this 
effort, two overseas adeiinistrative subsidiaries have 
been established and staffed, and a network of comaiercial 
agents in the Far East, Asia. South America and Europe 
has been developed. As a result, sales contacts and 
goodwill have painstakingly been built over time as 
Phoschem has successfully competed throughout the world. 

Phoschen's existence reflects the Independent 
determination of its various Members that this is the 
most effective and economic way for then to compete 
on the world marketplace. The fundamental soundness of 
their judgment has been reflected In a steady increase 
in its Member export sales from $100 million during its 
first year to an estimated J650 million during calendar 
1980. Through a joint organization offering an ongoing 
substantial market presence and supply reliability. 
Phoschem's Members have been able to offer worldwide 
customers an attractive alternative to overseas competitors 
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Mho enjoy advantages afforded by foreign statute. Import 
quotas, preferential tariffs and host-government sub- 
sidization. Phoschem's successful operation and Its 
benefits have passed directly back to Phoschem's Members 
and, through them, to the U. S. economy. 

Mr. Chairman, Phoschem quite obviously supports 
the Intent behind S.144 to encourage and widen the benefits 
of Joint export efforts. Indeed, because of the scale and 
volatile nature of the market in which Phoschem competes, 
the experience and Judgment of its Kembers has been that 
an export association represents their best opportunity 
to have a direct and ongoing presence in the world market- 
place. Phoschem also supports the expansion of the exemp- 
tion to cover services and the vesting of administrative 
responsibility in the Department of Commerce where the 
formation of new export trade associations and export 
trading companies can better be promoted. 

At the same time, however, we respectfully 
submit that existing Webb-Pomerene Associations have 
already recognized the benefits of the current Act and 
organized themselves In the manner best suited to take 
advantage of them. They have invested substantial 
resources and developed longstanding courses of dealing 
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and custoner obligations that have withstood the test 
of tine and legal scrutiny. Ue submit that fairness 
and cOBinon sense suggest that their successful operation 
ought not to be disrupted or unnecessarily subjected to 
uncertainty as a by-product of laudable efforts to 
prcncte the exenptlon and extend Its benefits to others. 

The problem we face and the concern which we 
wish to express Is that S.144 provides for new complex 
procedures, standards which differ In some respects from 
those of the yebb-Pomerene Act. and the pronulgation of 
guidelines, rules and regulations. At this tine, we 
are not In a position to evaluate what impact these will 
have on our present operation. For example. S.144 pro- 
vides in outline form for a certification process, but 
the actual form that process ultimately will take and 
operational criteria which will be applied must await 
the development and promulgation of guidelines and other 
related rules and regulations specifying precisely how 
determinations of eligibility Mill be nade.^ These 
guidelines—and. Indeed, the entire certification process, 
will be administered by a Connerce Department which, 
although dedicated to promotion of export trade, will 
nevertheless have to develop a new expertise to deal with 
the objectives and criteria of the new Act. Complicating 
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this uncertainty will be the presence and participation 
of the Department of Justice and Federal Trade Commis- 
sion, agencies not historically known for wholehearted 
support of the present Act and unaccustomed to granting 
unconditional preclearance and absolute exemption for 
activities of the nature contemplated by the new Act. 
Moreover, granting of certification does not end this 
procedure, because a certificate Is subject to re- 
evaluation by the Secretary, by the enforcement agencies, 
and an Association may have to file for an amended 
certificate in the event of "material change,"" 

In short, Hr. Chairman, while we believe the 
goal of expanded certainty through certification is a 
laudable one, the path by which It Is to be reached Is 
as yet uncharted and not wholly clear. A new applicant 
has little to lose by going down that path, but existing 
Associations have a great deal at stake and In fairness 
and recognition of their current positive contributions, 
ought to be afforded a right to make that decision 
after assessing the development of the Act In actual 
practice. 

Ue believe that the efforts of the future 
ought to build on the achievements of the present, and 
for this reason respectfully request that S.144 be 
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modified to contain a neanlngful grandfather clause 
Nhlcti meets the concern of existing associations, such 
as Phoschem, by guaranteeing that their present export 
businesses nay contlntie without Interruption In their 
present form and with their present flexibility. To 
this end, we ask that the attached proposed amendment 
to S.144 be adopted by this Committee. It would address 
our concerns by encouraging application for the Intended 
benefits of S.144's new certification, while at the same 
tiae making clear that there Is no desire to impose that 
process or to jeopardize or dislocate those who have 
lawful investnents and operations presently In place — 
activities which last year contributed In excess of $2 
billion annually to otir nation's export trade accotint. 

He submit that the successful contribution to 
the export trade of the United States of existing asso- 
ciations has earned us the opportunity to continue under 
the Uebb-Pomerene exemption while studying the potential 
Impact upon our ongoing operations by the actual applica- 
tlon of the new procedures and standards of S.144. We 
support the objectives of S.144 while at the same time 
simply requesting the sane export trade encouragement as 
It would. In essence, offer to all: freedom to choose the 
benefits of the new law or to reaaln under the status quo . 
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1/ Agrico Chemical Conpany, American Cyananid Conpany, 
Beker Industries Corp., First Mississippi Corporatlont 
Freeport Chenlcal Cosipany. U. R. Grace S Co., 
International Minerals S Chemical Corporation, and 
Texasgulf Inc. 

2/ Export Trade Act of 1918, 15 U.S.C. SS 61-65. 

3/ Hebb - Pome rene Associations; Ten Years Later , a staff 
Analysis submitted to the Federal Trade Commission 
(November, 1978, unpublished). 

4/ Id., at p. 12. 

5/ Report to the President and the Attorney General of 
the National CoiiEilssion for the Review of Antitrust 
Laws and Procedures (1/22/79), Vol. II, "Report of 
the Business Advisory Panel on Antitrust Export 
Issues," p. 291 at 293-294. 

6/ S.144. TITLE II, Section 206, inserting a new Section ! 

7/ Id., inserting new Sections 4(c), 4(d), and 4(e). 
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Proposed Amendment to S.144 



SEC. 207. EFFECTIVE DATE UITH REGARD TO 
EXISTING ASSOCIATIONS. The amendments to the Webb- 
Pomerene Act set forth In Sections 203, 204, 205 and 
206 of this Act shall become effective with regard to 
existing associations described In subsection (a) hereof 
only at such time as said associations may elect to be 
certified pursuant to subsection (b) hereof. 

(a) Election to Continue Under Prior Law . 
Application of the antitrust laws to any association 
which as of January 1, 1981 had filed with the Copamis- 

sion the information specified under section 5 of the 
Hebb-Pomeren& Act as In effect Immediately prior to 
the date of enactment of this Act shall continue to be 
governed by the standards set forth in that Act. unless 
such association elects to seek certification under 
subsection (b) hereof. 

(b) Election to Apply for Certification . Any 
association to which subsection (a) applies may, at any 
time after the effective date of this Act, file an appli- 
cation for certification with the Secretary containing 

the information set forth in section 4(a) of the certifica- 
tion procedures set forth In section 206 of this Act, The 
Secretary shall consider and act uoon such application In 
the manner provided In section 4(b] of the certification 
procedures set forth in section 206 of this Act. The 
Association filing an application pursuant to this sub- 
section shall continue to be subject to subsection (a) 
hereof until the Secretary Issues a certificate and such 
certificate has been accepted by the association; the 
association must decide whether or not to accept such 
certificate no later than 30 days after the Secretary's 
determination with respect thereto has become final. 
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Related Technical Amendments to S.144 



(1) Page 23: strike out lines 10 through 12 
and Insert In lieu thereof the following: 

"SEC. 203. Effective Imnedlately. except as 
provided in Section 207 of this Act. section 1 
of the Uebb Pomerene Act (15 U.S.C. 61-66) is 
amended as follows : " 



les 21 through 23 



"SEC. 204. Effective immediately, except as 
provided in Section 207 of this Act. section 2 
of the Webb Pomerene Act (15 U.S.C. 61-66) is 
amended as follows:" 



"SEC. 205(a) CONFORMING CHANGES IN STYLE. -- 
Effective immediately, except as provided in 
Section 207 of this Act, the Webb Pomerene 
Act (15 U.S.C. 61-66) is amended--" 

(4) Page 28: strike out lines 18 through 21 and 
insert in lieu thereof the following: 

"SEC. 206. Effective immediately, except as 
provided in Section 207 of this Act, sections 4 
and 5 of the Webb Pomerene Act (15 U.S.C. 61-66) 
are amended and new sections added as follows:" 

(5) Page 40: strike out lines 3 through 25; 
Page 41: strike out lines 1 through 9 (and redesignate 
subsequent paragraphs accordingly). 

An additional Section 207 is added 
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Senator Heinz. Mr. Seidler, thank you very much. 

Let me ask Mr. Victor to proceed. 

Mr. Victor. Thank you, Mr. Chairman. 

My name is A. Paul Victor. I'm a partner in the New York law 
firm of Weil, Gotshal & Manges. 

I've been in the antitrust and internationeil trade area for about 
IS years, including a stint at one time in the Justice Department. 

I am currently chairman of the International Trade Committee 
of the American Bar Association Section of Antitrust Law. It's in 
that capacity that I began to get interested in this piece of legisla- 
tion, although I must make it very clear to you that I am here 
today on my own behalf and not at all on behalf of the American 
Bar Association, because the Association Committee has not had 
enough time to study the current piece of legislation. We are 
looking at it. We do hope that we'll be in a position to make some 
comments when the legislation is considered over in the House. 

In my individual capacity, I'd like to make some personal obser- 
vations. I sort of feel a little bit like I am a salmon swimming 
upstream here, because everybody who has had anything to say 
heis had nothing but favorable things to say about the bill this 
morning. And that may well be quite appropriate. 

I am not opposed to this l^islation. I think its purpose is quite 
laudable. No one can deny the benefits of promoting exports of 
small- and medium-sized companies and even of trying to provide 
greater certainty regarding the potentied antitrust consequences in 
joint conduct in the export trade. 

CAUTION URGED IN CONSIDERING S. 144 

And I don't quarrel that there's a perception, at least a percep- 
tion that uncertainty with respect to the application of U.S. anti- 
trust laws inhibits the formation of export trading companies or 
overseas joint venturing or the marketing of U.S. exports. 

On the other hand, I do think that some legitimate questions can 
be raised whether S. 144 will accomplish the purpose that it so 
laudably seeks to achieve. 

Certainly the Webb-Pomerene Act itself hasn't proven, I don't 
think, to be the essential core of expanding U.S. exports, although 
it's helped to a certain extent, despite the fact that there has been 
£m antitrust exemption for Intimate joint export activity thereun- 
der for many, many years. 

Also, there is little real proof that can be pointed to which would 
demonstrate the restraining effect of the antitrust laws on joint 
conduct with respect to the U.S. export trade. 

Hence, I guess my basic suggestion would be to urge considerable 
caution in considering this bill. 

I recognize we have sort of a balance-of-trade problem. On the 
other hand, U.S. exports have continued to rise, and I'm not sure 
that there's an absolute urgency to pass this bill today, especially 
in light of the fact that S. 432 is pending. S. 432 would establish a 
commission to study international application of the U.S. antitrust 
laws. It is contemplated, I believe, that the issues that are involved 
in this piece of legislation, from an antitrust standpoint, will be 
studied under that bill. I think it would be prudent to defer pas- 
sage of this legislation until that commission has an opportunity to 
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engage in an in-depth study with respect to these issues and to 
develop a cohesive approach to recommend. 

Assumii^ nevertheless that you decide to go forward with this 
piece of legislation, I would like to make the following observa- 
tions. 

In the first place, I don't think that it contains any fundamental 
substantive changes to the U.S. antitrust laws. It is simply £in 
extension of Webb-Pomerene thinking, and an attempt at clarifica- 
tion of the confusion and uncertainty which is at least perceived to 
exist. It is more procedural in nature in that context. 

Nor do I have any quarrel with the expansion of the coverage to 
services. If this kind of legislation is going to induce greater U.S. 
exports with respect to goods, and if an antitrust exemption is 
acceptable with respect to goods, then I see no reason why services 
shouldn't be included as well. 

I am somewhat concerned, however, about the mechanism that 
has been selected to develop this antitrust immunity, which is the 
regulatory certification approach. It will itself involve a period of 
uncertainty for some 3 to 6 months concerning whether or not 
there will in fact be certification i^ued. Even that period of time 
might have an impact in some situations of inhibiting exports. It 
could be complicated, it could be burdensome, it could be expensive, 
and with all due respect to one of the earlier witnesses this morn- 
ing, I can't see how those people who apply are not going to have to 
make use of attorneys to assist them in their application and to 
deal with the Commerce Department, Justice Department, or both, 
or the FTC, in connection with those activities as well as to have 
continuing counselling thereafter. 

Senator Heinz. Mr. Victor, let me just interrupt to say that 
nobody in the Congress, particularly composed as it is of eminent 
attorneys, has yet even tried to find a way to make it unnecessary 
for people in other parts of the private sector to find an attorney. 
You need have no fear on that account. [Laughter.] 

Mr. Victor. While this may be an admission against interest, 
perhaps that is a worthwhile objective. [Laughter.] 

In any event, I am concerned that since the purpose of the 
legislation is to try to facilitate the opportunities for small and 
medium sized companies, the regulatory process itself should not 
become so complicated and fettered, and may not be the best way 
of doing it. 

In addition to that, it really doesn't attack the fundamental 
problem, which is to clarify the antitrust jurisdiction in the Sher- 
man Act and the other antitrust statutes. I would assume that the 
commission contemplated by S. 432 would consider a possible alter- 
native such as to clarify the underlying antitrust laws themselves, 
and amend those laws to indicate that they don't apply except 
where the conduct involved has a direct and substantial effect, 
adverse effect, on the U.S. domestic commerce or on export compe- 
tition. 

It seems to me it is worthwhile to consider that as an alterna- 
tive. That would eliminate the expenses of complying with the 
regulatory procedures. It, of course, would not guarantee that there 
would not ultimately be a lawsuit, hut neither is that really guar- 
anteed under the currently contemplated bill. 



d by Google 



334 

It provides greater certainty than exists under the perception 
today that the antitrust laws inhibit exports or activity involving 
foreign trade, and it would be consistent with the Justice Depart- 
ment's existing view of the law and antitrust enforcement policy. 

If, nevertheless, the Congress in its wisdom does decide to pursue 
a regulatory approach, I urge that it be kept as simple as possible. 
It might well make some sense to define the types of export trading 
companies or export trading associations for whom certification 
would be almost virtually automatic. 

For example, if there is no significant evidence of direct and 
substantial adverse effect on domestic commerce, or on export com- 
petition, that might prima facie indicate a go. 

Also, prima facie acceptable conduct from a legal standpoint 
might be indicated, such eis the four or five criteria that were 
indicated in Judge Weizansky's opinion in Minnesota Mining, 
which I believe Senator Dfuiforth alluded to when the bill was 
introduced this year. 

URGE JUSTICE DEPARTMENT INVOLVEMENT 

Finally, I would also urge that if there is going to be a regulatory 
procedure it be the Justice Depeirtment and not the Commerce 
Department, a non-antitrust agency, that be involved. 

The purpose of this legislation is clear: to promote exports. Even 
the Justice Department will understand that purpose. The real 
problems that you have are problems of whether or not to grant 
emtitrust immunity. The Commerce Department, I suggest, does 
not have a tremendous amount of sophistication in tiiat area. 
There will be a lot of consultation with Justice. 

Justice, on the other hand, or the FTC, understands, I think, the 
antitrust laws a little bit better. It could be more responsive. It 
could be more direct. It might be more prompt in the way of 
dealing with the problems that would exist under the certification 
procedure. 

I commend the sponsoring Senators for proposing this legislation, 
which is designed to improve our export trade, and in the end this 
legislation may be right. But I do believe it is more prudent to 
defer its passage until the S. 432 commission study is undertaken 
so that the most cohesive, comprehensive and efficacious policy of 
eissuring U.S. intemationed competitiveness will result. 

Thank you. 

[The complete statement follows:} 

Statement of A. Paul Victor, Partner, Wbu., Gotshal a Manges 

My name ie A. Paul Victor and I an a partner in the New York law firm Weil, 
Gotshal & Manges. Since 1963, 1 have been engaged in the practice of antitrust and 
international trade law, flrst, with the Antitnut Division of the Department of 
Justice, then, in private practice in Washington, and, for the past 12K years, with 
my law firm in New York. 

Since August of last year, I have been Chairman of the International Trade 
Committee of the American Bar Association's Section of Antitrust Law. It is in that 
capacity that I became particularly interested in S. 144, as my Committee haa besun 
to study the proposal and, hopefully, will be in a position to provide comments when 
the bill ia considered in the House. For now, however, I must make it clear that I 
am not appearing before the Subcommittee as a representative of the American Bar 
AaBOdation. Instead, it is my privil^e to appear oefore you on m^ own behalf to 
share just a few personal observations concerning S. 144, with speciflc emphasis on 
Title thereof. 
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At the outset, let me asBure the Subcommittee that I believe the purpose of the 
prmxwed l^ialation— that of promoting export activity among small to medium size 
U.S. organizations, and of providing greater certainty to those companies concerning 
the potential antitrust consequences of joint export activity — is laudable. Any legis- 
lation that can meaningfully improve the proepects of facilitating our ability to 
export should be seriously considered. Moreover, I readily acknowledge that there is 
an ollen referred to and widely held perception that uncertainties under the U.S. 
antitrust laws inhibit the formation of trading companies, overseas joint venturing 
and the aggressive and efficient marketing of U.S. exports. 

Whether or not this perception is true, it is apparent that the Webb-Pomerene 
Act has done little over the years to alleviate this concern. One could legitimately 
question, therefore, whether expansion of that Act, and the increased antitrust 
immunity which accompanies that expansion, as contemplated by S. 144. wilt really 
help achieve the desircxi purpoee — an increase of exports by small to medium size 
companies. I raise this question especially because, despite the long history of the 
U.S. antitrust taws, there is very little precedent to point to that would support the 
view that there is reason for undue concern when two or more competitors wish to 
get tt^cether to target their conduct on a foreign market rather than on competition 
within the United States. 

It is for this reason that I urge caution— not opposition — in considering the 
proposed legislation. As you know, last year's S. 1010, a bill to establish a commis- 
sion to stuoy the international amplication of the U.S. antitrust laws, was reintro- 
duced on February 5 as S. 432. That bill contemplates, inter alia, that the study 
shall apeciiically address the effect of those laws and their interpretations upon the 
exemptions under the antitrust laws with respect to associations under the Webb- 
Pomerene Act. In view of the broad antitrust immunity that would be granted to 
oif{anizations receiving certifications under S. 144 as currently contemplated, and 
the ordinary reluctance of Congress to provide such immunity, one wonders whether 
it might not be more prudent to defer this legislation for just a little longer so that 
its need and wisdom can be considered in light of the results that the study 
contemplated by S, 432 would provide, U.S. exports remain generally healttiy and 
are growing despite the ostensibly restraining effects of the U.S. antitrust laws. The 
urgency for S. 144 is not, therefore, immediately apparent. 

Assuming, nevertheless, that it is deemed both necessary and appropriate to pass 
S. 144 as a piecemeal solution at this time, I would like to make the following 
observations. 

In the first place, let me say that 1 do not discern any m^or substantive changes 
to existing antitrust law that would be wrought if the proposed le^lation is 
enacted. In other words, my reading of the bill does not reveal any fundamental 
changes te antitrust thinking that is not already contemplated by the existing 
Webb-Pomerene l^islation. The changes proposed seem to be more procedural in 
nature in that their purpose is to expand the antitrust exemption to an additional 
category of U.S. exports— that involving services — as well as to provide a mecha- 
nism for ostensibly ensuring greater certainty to organizations seeking to take 
advantage of the exemption. I should add that if an antitrust exemption for U.S. 
export activity under the circumstances provided for in S. 144 will help promote 
U.S. exports, I think it is appropriate for Congress to expand the exemption to 
services as well as goods. There seems to be no compelling reason — either from an 
economic or legal standpoint — to restrict the exemption to the export of goods alone. 

The basic question that I would like to raise, however, is what is the best way to 
provide for the antitrust immunity that Title II seeks to provide? I recognize, and, 
as I said before, praise, the commendable objective of providing greater antitrust 
certainty to those who seek to act in concert concerning their export activities. 
However, is the Subcommittee satisfied that the regulatory approach contemplated 
by S. 144 is really the best way to go about this? Has there been any cost/beneBt 
study undertaken to determine the efficacy of the contemplated certification proce- 
dure? One must recognize that the certification procedure itself will involve an 
inherent period of uncertainty which could extend from 3 to 6 months and even 
inhibit certain export opportunities that require prompt action. It, in effect, puts 
control of the uncertainty into the hands of^ the r^ulator rather than the courts, 
albeit for a shorter period of time. Moreover, the certification procedure could be 
complicated, expensive and burdensome and, I must noto, seems to run counter to 
the new Administration's basic theme of deregulation. There are those who might 
even claim that S. 144 reflects another example of needless government r^ulation. 

For this reason, the Subcommittee may wish to consider a possible alternative — 
one that involves ctarihing the underlying antitrust laws themselves. That is, it 
might be more helpful if the antitrust laws were simply amended to make clear that 
they do not apply to persons or activities in U.S. export trade unless the conduct 
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involved has a direct and aubatantial adverse effect on VS. domestic commerce or 
export competition. Utilizing such an approach would not only obviate the need for 
and expensee involved in complying with complicated r^culatory procedures, but 
might well ensure sufficient certainty concerning the scope of our antitrust law so 
as to still foster the encouragement of export trade intended by S. 144. Moreover, 
such an approach would be consistent with the Justice Department's current en- 
forcement policy and view of the taw in the area of international trade. 

I recc^ize that this suggestion is not perfect, and that, if adopted, it would make 
a fundamental change in at least the language of the pertinent U.S. antitrust 
statutes. Accordingly, I again urge caution in considering this subject and surest 
that Congressional action concerning the entire question of antitrust jurisdiction 
and exemption involving U.S. export trade be deferred until it can be carefully 
reviewed by the Commissioa. as contemplated in S. 432. 

At all events, if Congress does deem it appropriate to pursue a regulatory ap- 
proach to this subject, I uige that it be kept as simple as possible. The more 
complicated and expensive it is, the more likely it ia going to deter the small and 
medium size Orms the t^islation is designed to assist from taking advantage of the 
law's provisions. Thus. I would suggest that consideration be ^ven to defining 
certain categories or types of export trading companies or asaociations for whom 
certification would be virtually automatic, including those organizations whose ap- 
plications demonstrate that there is no significant evidence of a direct and substan- 
tial adverse impact on U.S. domestic commerce or foreclosure of U.S. export compe- 
tition. Similarly, it would seem helpful to identify the type of conduct which 
Congress deems, prima facie, to be beyond legal challenge. In this connection, the 
Wpe of activiW identified by Judge Wyzanski in United States v. Minnesota Mining 
<& Mgf. Co., 92 F. Supp. 947, 965 (D. Mass. 1950), would seem to be a good starting 
point. At the same time, it might be useful if Congress were to identify certain types 
of adivity that would clearly not be countenanced by the Act 

Moreover, since the Act's purpose — to foster joint export activity by eliminating 
antitrust concern where appropriate — is plain and clear, but since the Justice 
Department and Federal Trade Commission are more sensitive to and familiar with 
the most important questions under Title II — -the antitrust issues that will be raised 
by applications for an antitrust exemption under the Act— I urge that thoae anti- 
trust agencies, not the Commerce Department, be made respon^le for conducting 
whatever r^ulatory process is ultimately provided for by Congress. This would, at 
least to me, provide an opportunity to simplify the r^ulatory proceea, provide more 
reeponaive agencies to tiie real problems that are likely to arise under S. 144, 
eliminate the need for consultations between Commerce and the antitrust agencies, 
and allow for more direct and prompt deciaions with respect to pending applications. 

As you can see, while I do not personally oppose S. 144, 1 also do not think it is a 
perfect piece of legislation as it currenUy stands and, at all eventa, believe it could 
profitably be deferred until the more detailed study contemplated t» S. 432 sheds 
more specific light on the important issues the bill attempts to resolve. I certainly 
commend the sponsoring Senators for proposing legislation designed to improve the 
export trade of the United States. S. 144 may, in the end, indeed be a significant 
piece of legislation to achieve that objective. I would hope, however, that the 
questions raised in good faith by my comments and those of others will be carefully 
considered so that Congress can ensure that the United States develops a cohcaive, 
cominrehenaive and efficacious polity for guaranteeing its international competitive- 
ness in the remaining decades of this century. 

Tliaiik you for your attention to my remarks. 

Senator Heinz. Mr. Victor, thank you. 

Mr. Ewing. 

Mr. Ewing. Thank you, Mr. Chairman. 

With the chairman s permission, I would appreciate it if I could 
submit my full statement for the record and summarize it briefly 
this morning. I believe the chairman has already indicated that 
our fiill statements will be in the record. 

Senator Heinz. That is correct. 

HUGE TEADE DEFICIT 

Mr. E]wiNG. This consideration by the subconunittee of S. 144 is 
in the context of the U.S. merchandise trade deficit of $26.7 billion 
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in 1980. That clearly points to the need for us to do something in 
addition to what we are doing now. 

This consideration of S. 144 also is underway in the context of a 
remarkable export performance; 1980 was the second consecutive 
year in which our merchandise trade deficit declined and 1980 
exports increased $39.9 billion, or some 22 percent. 

Furthermore, looking at our nonagricultural export increases, we 
find they were in a number of different areas. Machinery, consum- 
er goods, civilian aircraft, chemicals, coal, to name just a few. 

Tnose significant increases occurred without the creation of a 
"U.S.A. Chemicals, Inc.," or a "U.S.A. Coal, Inc." or a "U.S.A. All- 
Exports-Produced, Inc." 

When we speak of what is needed to increase still further our 
export performance, we must be careful not to damage or under- 
mine the strengths we are presently showing in our export per- 
formance. 

I think it is import£mt also that we not oversell what this partic- 
ular approach of export trading companies can do. I think the 
experience of the Webb-Pomerene Eissociations, which still account 
for less than 1.5 percent of our exports, should caution against 
that. 

Having said all of that, I nevertheless believe that if this bill 
results in even a few new entities that effectively market abroad 
goods and services that now are either not being exported or are 
not being exported in sufficient quantities, and they do so without 
harming the existing strengths of our export effort, then this bill 
will have been worth a very long, hard battle. 

1 would like to comment briefly on two aspects. First, the bank- 
ing and banking organizations provisions. 

I believe that Secretary of Commerce Baldrige is accurate when 
he states that banks are already involved in international transac- 
tions, particularly those with foreign eiiUliates, that are, and I 
quote, "logical candidates to form and participate in effective 
export trading companies." 

Permitting our banking organizations to have sai equity owner- 
ship in export trading companies, but subject to carefully struc- 
tured provisions designed to safeguard the integrity of our finan- 
cial system, seem to me a useful step. It is, in short, reducing a 
barrier to the free market's functioning in the export area, and I 
support it. 

The antitust exemption is, to me at least, a much more compli- 
cated issue. I would like to offer four thoughts which I will briefly 
summarize. They are developed at length in my prepared state- 
ment. And then I would like to offer for your consideration a 
possible alternative to the fairly elaborate certification process now 
contained in the bill. 

COMPUCATED CERTIFICATION PROCESS 

My first comment is that the certification process contained in 
the bill is in fact quite complicated. 

In my prepared testimony — I won't repeat it here — I take one 
example; namely, the appeals process in a hard case, the hard 
question being where the applicant wants a bundle of activities 
which we can call x. The Commerce Department sends that appli- 
cation over to the antitrust division. The antitrust division, with 
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conscientious lawyers looking at the provisions of section 2, to be 
amended by section 204 of your bill, proceed to say, well, on this 
one, let's only give an exemption to the bundle of x minus 10 of 
these activities. 

Well, the applicant doesn't like that. So the applicant goes to the 
Assistant Secretary of Commerce, or whatever official has been 
delegated the Commerce Department's authority to act, and argues 
for the full bundle. 

Let's say that consciencious official, ^rees that Justice was right 
on part of these activities and the applicamt was right on a part. So 
we end up with a bundle of exempt activities, x minus 5 under this 
bill. 

This, in turn, could be appeeiled, with hearing r^hts, to the 
Secretary of Commerce. 

Let's assume for a moment here, just to simplify things, that the 
Commerce Secretary agrees with his Assistant Secretary and 
exempts the bundle of x minus 5 activities. That is final agency 
action within the meaning of the Administrative Procedure Act. 

At that point you have two people mad at you. You have the 
Emtitrust division that doesn't like the result and you have the 
applicant who doesn't like the result. 

I guess it gets its way to the courthouse with both aggrieved 
parties. The applicant can sue the Secretary of Commerce under 
the Administrative Procedures Act in a suit styled the applicant 
versus the United States. I trust initially the Attorney General has 
the right as an aggrieved party to sue also, that might be the 
United States of America versus the applicant. 

Presumably the Solicitor General would get involved at about 
that point to determine what the position of the United States of 
America would really be. 

He has the r^ht to confess error on everybody. He might agree 
with the applicfmt that the whole bundle of rights should be 
exempted. 

My point in going through this sceneu^o is to suggest that we 
have in fact created a certincation mechanism that tosses responsi- 
bility among the various executive branch oflici^ in a fairly con- 
voluted manner. 

Senator Danforth's explanation in the Congressional Record was 
a very lucid one, but I believe it points out the complexity of the 
process involved. 

My second major point for you to consider is that historically the 
Justice Department has argued that no exemption, no Webb- 
Pomerene type exemption is needed because appropriate joint export 
efforts are already not illegal under the antitrust laws. 

The Justice Department h£is backed this up by not bringii^ 
cases, and more particularly, by setting forth its views in its Anti- 
trust Guide for International Operations. 

Let me quote just a bit from that guide: 

It says: 

Normally the Department would not challenge a joint venture whose only effect 
was to reduce competition among the partiee in foreign markets, even where goods 
or services were being exported from the United States. 

Having said that, as a private attorney and private citizen, and 
that is solely the way I am testifying here, I also have to realize 
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that there are at least two, possibly more, lower court decisions in 
which courts have disagreed that adverse effects solely on foreign 
markets take activity out of the proscriptions of the Sherman Act, 

To put the matter simply, even if the Justice Department does 
not sue, there is still some antitrust uncertainty and risk stemming 
from the substantive provisions of the act itself. 

In my prepared testimony I cite the cases. I am referring here to 
private triple-damage actions. 

My third major point is to suggest to you that the creation of an 
elaborate certification process to confirm the legality of what is 
already legal may itself be a disincentive to exjwrta. 

I would hate to see a situation where Mr. Schulman, who testi- 
fied earlier, or other men in his situation, would feel that they had 
to come to Wtishington and go through a fairly elaborate certifica- 
tion procedure, meeting all the requirements of section 204 of this 
act, to do what they can already do with perfect legality under the 
antitrust law. 

I also appreciate the fact that however we structure the mecha- 
nism at the margin, whether it is the margin of the law itself or 
the margin of the certification process, questions of interpretation 
will arise and the need for attorneys will arise. 

My point, though, goes beyond that. It is that people will believe 
that they have to come to the Federal Government and go through 
the certification process to do what is already legal. 

Fourth and finally, I don't think there is any consensus today 
that export trading companies should monopolize industries or be 
allowed unreasonably to restrain the export competition of the 
United States. To the contrary, I think that the consensus is that 
we should create a mechanism by which companies such as banks 
and bank holding companies would have the incentive to create 
effective marketing organizations abroad. But those should not be 
allowed to monopolize the trade of the United States. 

I believe, in fact, that the careful provisions of section 204 and 
206 of your bill are designed to avoid having export trading compa- 
nies be in a position to abuse the legislative grant of authority and 
cut down on our exports; that is, limit output for their own private 
advantage or raise prices for their own private advantage to the 
detriment of our export effort as a nation. 

Now, if this subcommittee of the Congress were to agree with my 
premises, namely, that this is a very complicated procedure, that 
much of what we want to do is already legal, that we don't want to 
creat mechanisms that would be a disincentive to exports, then it 
seems to me useful to consider an alternative. It seems to me that 
at least the subcommittee might consider the possibility of the 
following package approach. 

ALTERNATIVE APPROACH 

First, amend the substantive provisions of sections 1 and 2 of the 
Sherman Act and the Federal Trade Commission Act to make clear 
that they do not apply to activities in the U.S. export trade unless 
such activities have a direct, substantial, and foreseeable adverse 
impact on the domestic commerce of the United States or foreclose 
U.S. export comj)etitiveness. 
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Second, provide for simple registration of an export trading com- 
pany with either the Commerce Department of the Justice Depetrt- 
ment, simply givii^ its name, address, and registered agent for the 
receipt of service of process. 

Third, provide that the activities of a roistered export trading 
company entered into for the sole purpose of engaging in export 
trade would be immune from chedlenge in our courts by anyone 
other than the Department of Justice, unto such time as the De- 
partment of Justice has successfully chetUenged in court the regis- 
tered export trading company's activities as being in violation of 
the amended Shermeui Act, at which time a private right of action 
for redress of ii^ury from the violation of the amended act could be 
maintained. 

And fourth, repeal the existing Webb-Pomerene exemption provi- 
sons, thus requiring the existing Webb-Pomerene associations to 

T' iter anew and comply with the new statutory scheme, 
believe that an approach along these lines would go to the 
he£trt of the issue. We need to make clear what the substantive 
antitrust rules applicable to our export trade really are; we need to 
center in one responsible Government et^ency the enforcement of 
those antitrust rules, through the mechanism of our courts; and we 
need to leave open the right of private parties to obtain redress for 
iojuries their companies may suffer by virtue of a violation of these 
rules by a registered export trading company. 

I would like to close by saying that I truly understand the desires 
of the sponsors of this l^islation, and there are many in this 
Congress, to move this quickly through the legislative process. But 
I nevertheless would urge that this subcommittee pause for a 
moment to consider the pcwsibility of a simpler, less bureaucratic 
system than the certiflcation requirements, which are now con- 
tained in S. 144. 

I appreciate the opportunity the subcommittee has given me to 
offer these views as a truly private citizen. 

Thank you. 

[The complete statement follows:] 

Statehknt op Ky p. Bwing, Je. 

My name is Ky P. Bwing, Jr.. I am a lawyer practidns in Washington, D.C., as a 
partner in the firm of Vinson & Elkins. I appear here today as an individual, at the 
request of the Chaimmn of the Subcommittee an International Finance and Mone- 
tary Policy. Senator John Heinz. Because some members of the Subcommittee are 
aware that I was a Deputy AssiHtant Attorney General in the Antitrust Division of 
the Justice Department until the end of last October, I particularly want to empha- 
size that I appear here today strictly as a private citizen. 

This Subcwnmittee is considering S. 144 in the context of the United States' 

merchandise trade deficit of S26.T bilUon in 1980. While that figure tias beeo 

prominent in the presentatiana concemins thiq bill, 1 beheve it important that the 

Subcommittee also focus on some other facts about our export situation, namely: 

That 1980 was the second consecutive year in which our merchandise trade 

deficit declined^ 

lliat in 1980 exports increased S39.9 billion or some 22 percent; 

That in 1980 our merchandise trade balance with non.OPBC developing coun- 

triea moved to a surplus of S3.3 billion from a ■f'^"* •■^ *ii\ Kinin^ _>..■» tw_ 
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Permit me to comment biieBy on two of the bills' more 
first, the biD^ lifting of existing faarriers against hank partkipatiop in eqnitj 
oooqianies, and, second, the antitmst exemption an certmea- 



1 bebere that the bin*' tenMivBl itf the coirent barriers h 
pation in export trading companies — but solgect to ami 
safegnarding the irrt^yrity of our fiftanfiftl system — ^11 hrip achieve the creatioo of 
vi^3e new rottrketing entities- As Secretary of Oxnmerce Blakolm Baldrige has 
pointed out, banks that are already invtdmi in inl^ntatkaial transactiaDS, and 
particalar^ thoee with foreign affiliates, ate "k^^cal candidates to form and partio- 
pate in eflective export trwfing companies." This provision, it seems to me. reduces 
a barrier to the free market's lunctk»ing in the export area. I therefore support iL 



1. Tht bill ertata an aceediagly complex etTtifieotioa prvftttitn 
VutL, the biD not only transfers the registrar's function under the Wefab-INmer- 



the good intentions of all of those who ^wnt long hotcrs 
thoo^it drafting the elaborate certiScation reqoirements. and ""fc'"e 
proririon for the chaDoige t^ Justice and the counterdMllenge hy Owunerce. and 
for two different versions of judicial review of the outcome. I know the purpoee 



guard against a trading company's abuae of this law by actii« in ways that 
adrecaely aAct our domestic commerce (a- actoallr cut down on this country's 
ability to export sooceatfiilly. But because I brieve thai govwnmeni officials in the 
Justice Department and in Uie Commerce Department wiD conacientiausly do th«r 
doty in tryiiM; to interpret tbeae comidei pnmsiaDs and Sfipty them to foctual 
ap^icatiofM, I think iriiat we may bare created is a hureaocratic nightmare. 



One haa only to read the G*e pages of the CongrtnoJonnl Kecwdaf January 19. 
1981 (pages S. 263 throogh S. 269), where Senator Danfeith explained the oouation 
of Uie eertifiestion procedura, ' 
provinonB are really rVrigned (i 
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let's take a hard case — one where there are different perceptions of what ahould be 
permitted under the statute — and examine it just in terms of appeal rights, as an 
example of the complexity. 

One can start with the applicant's paper, carefully drafted by a battery of lawyers 
to comply with the provisions, asking that antitrust immunity be certified for a 
bundle of activities that we can call X. The application is sent over to the Antitrust 
Division which promptly responds that only a bundle of "X minus 10" activities 
should be exempted. Let's suppose that the Assistant Secretary of Commerce, to 
which the Secretary of Commerce has delegated the authority to act, rules that a 
bundle of "X minus 5" activities should be' exempted. Let's suppose that the Assist- 
ant Secretary of Commerce, to which the Secretary of Commerce has delegated the 
authority to act, rules that a bundle of "X minus 5" activities should be exempted. 
Both the applicant and the Antitrust Division make use of the hearing procedure to 
appeal their differing views to the Secretary. Let's assume the SecreUry upholds 
the Assistant Secretary, so that the "fmal agency action" of the Commerce Depart- 
ment is to approve an antitrust exemption certification for the bundle "X minus 5" 
activities. 

As I understand the appeal provisions of this Statute, read in conjunction with 
the Administrative Procedure Act, what we might find is that the applicant has 
appealed to the United States Court of Appeals for the District of Columbia Circuit 
in an action entitled The Applicant vs. the United States; meanwhile, the Antitrust 
Division, as an aggrieved party, has also appealed to the Court of Appeals in the 
name of the United States. Presumably, the Solicitor General would determine what 
the position of the United States was to be — whether he was going to follow the 
Secretary of Commerce and support a bundle of "X minus 5" activities or the 
Antitrust Division with a bundle of "X minus 10," but of course he also has the 
right in the appellate courts to compromise claims against the government and to 
confess error, so the Solicitor General might agree that it ought to be the full 
bundle of X. 

Moreover, while I hope that the doctrine of res judicata might avoid the situation. 
I do note that the Justice Department has the right to challenge in the District 
Court, in an action de novo, those activities of a trading company that it believes go 
beyond the statutory authorization. Thus, whatever the outcome of that first judi- 
cial review, there is at least the possibility of a second round in the courts. 

Why are we creating such a complicated, indeed convoluted, certification mecha- 
nism that seems to toss responsibility back and forth among various government 
officials? What is the purpose? 1 believe Senator Danforth gave the answer to the 
second question in his presentation on January 19, 1981, to the Senate, where he 
indicates that the certification procedure "is necessary in order to provide certainty 
to the business community in their international trading activities assuring them 
that their activities do not run afoul of the domestic antitrust laws." 

That brings me to my second m^or thought. 
2. The Justice Department has historically argued that no exemption is needed 
because appropriate joint export efforts are not illegal 

Second, the Antitrust Division has historically insisted that American bus 
do not require antitrust exemption or clearance to engage in joint exporting v 
tures or any other joint activity, the sole purpose of which is to sell goods or services 
for consumption abroad. 

A myriad of normal joint export activities can be and are constantly being carried 
on by groups of American companies without fear of antitrust prosecution. To be 
actionable, according to the Justice Department, joint activity must have a substan- 
tial and foreseeable effect on the United States domestic or foreign commerce, and 
joint activity intended to impact outside the territory of the United States and 
carried on so as not to affect competition between the parties in the United States is 
unlikely to raise any serious question under American antitrust law. Thus, it has 
been the consistent position of the Department of Justice over the years ttiat the 
antitrust exemption found in the Webb-Pomerene Act of 1918 is unnecessary to 
provide protection for export trade associations since the normal activities under- 
taken by them have as their exclusive focus markets abroad. 

The Department of Justice's "Antitrust Guide for International Operations" spe- 
cifically provides; 

"The 'joint venture' is a particularly common form of business organization in the 
international field, for a variety of entirety legitimate reasons. Some joint ventures 
are . . . essentially 'one shot' consortia engaged in a single venture limited in time 



db, Google 



. „ n where ^ 

. . . s were being exported from the United States. The rules are even 1^ strin- 
gent where a limited "one shot" type of venture is involved . . . Such short-term 
consortia are useful where lar^e risks or dollar amounts are involved (as with a 
multiple bank loan or securities underwriting) or where complementary akilts are 
required las with the typical construction joint venture)." (Emphasis added.) 

Against these declarations of the Justice Department over the decades, we have at 
least two lower court decisions in which the argument was rejected that the Sher- 
man Act is inapplicable when the primary adverse effect is on a foreigner abroad. 
See Todhunter-Mitchell & Co. v. Anheuser-Busch, Inc., 375 F. Supp. 610, modified in 
part, 383 F- Supp. 586 (E.D, Pa, 1974); Induatna Sicitiana Asfalti Bitumi v. Exxon 
Reseaivh and Engineering Co., 1977-1 Trade Cas, K 61,256 (S.D.N.Y. 1977). See also 
United States v. Learner Co.. 215 F. Supp. 603 (D. Hawaii 1963). To put the matter 
simply, even if the Justice Department does not sue, there is still some antitrust 
uncertainty and risk, stemming from the reach of the substantive Sherman Act 
itself. 

3. Creation of an elaborate certification process to confirm the legality of what is 
already legal may itself be a disincentive to exports 

Third, to the extent that joint activities looking to increased exports are already 
legal, or could defmitively be made legal, under the substantive standards of the 
antitrust laws, the creation of an administrative machinery in the Commerce De- 
partment, with elaborate provisions for Department of Justice challenge in the case 
of disagreement, could themselves be a barrier to companies doing what is already 
lawful. By this I mean that the very existence of the certification procedure may be 
perceived by manv medium and small businessmen as a requirement that, unless 
they go through tnat procedure, they cannot join with others in selling or market- 
ing abroad. That would be an unfortunate consequence. 

i. There is no consenses that export trading companies should monopolize industries 
or unreasonably restrain trade 

Fourth, in the debates over the past few years, there has been a growing consen- 
sus that we ought to make clear that there is no antitrust risk for the kind of 
export activities that the Justice Department has historically said would not be 
prosecuted anyway, but there is no consensus at all that we should create entities 
which would, absent an antitrust exemption, be in gross violation of our ordinary 
antitrust rules. In short, there is no consensus— indeed I know of no one advocat- 
ing — that these new export trading companies should be allowed to monopolize 
industries or unreasonably restrain export trade by limiting output or raising 
prices. Quite the contraiy: as a nation we do not want to create entities vrith market 
power sufficient to enable them to reduce output and thus extract supra-competitive 
profits for their private advantage, at the expense of our national export perform- 
ance. I believe the aim of Sections 204 and 206 of S. 144 is to prevent this. 

III. SUGGEOTIONS FX>R AN ALTERNATIVE APPROACH TO THE ANTTTRUST ISStJBS 

If you share my view that the exemption-and-certification procedures are exceed- 
ingly complex and thus may themselves be a disincentive to appropriate joint export 
activity, and if you share my view that what the new export trading companies 
should really be doing is what the Justice Department's formal guide says is legal 
anyway, and if you further share my view that the risk to be eliminated stems from 
the philosophy demonstrated in the private treble damage cases I cited earlier, then 
there can be a much simpler solution to the vexing antitrust issues. 

It seems to me worth while for the Subcommittee at least to consider the possibil- 
ity of the following packa^ approach: 

(1) Amend the substantive provisions of Sections 1 and 2 of the Sherman Act (and 
the Federal Trade Commission Act) to make clear that they do not apply to activi- 
ties in the United States export trade unless such activities have a direct, substan- 
tial, and foreseeable adverse impact on the domestic commerce of the United States 
or foreclose United States export competitors. 

(2) Provide for simple registration of an export trading company with either the 
Commerce Department or the Justice Department (giving its name, address and 
registered agent for the receipt of service of process). 

(3) Provide that the activities of a registered export trading company "entered 
into for the sole purpose of engaging in export trade" would be immune from 
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challenge in our courts by anyone other than the Department of Justice, until auch 
time as the Department of Justice has successfully challenged in court the regis- 
tered export trading company's activities as being in violation of the amended 
Sherman Act, at which time a private ri^ht of action for redress of injury from the 
violation of the amended act could be maintained. 

(4) Repeal the existing Webb-Pomerene Act exemption provisions, thus requiring 
existing Webb-Pomerene associations to register anew and comply with the new 
statutory scheme. 

I believe that an approach along these lines would go to the heart of the issue. We 
need to make clear what the substantive antitrust rules applicable to our export 
trade really are; we need to center in one responsible government agency the 
' of those antitrust rules, through the mechanism of our courts; and we 
e open the right of private parties to obtain redress for iiguries their 
Companies may suffer by virtue of a violation of these rules by a registerd export 
trading company. 

1 understand the strong desire of the sponsors of S. 144 to go forward quickly with 
legislative action enabling the formation of export trading companies. But I believe 
that it would be time well-spent by this Subcommittee to pause for a moment to 
consider whether there is not a better and simpler solution to the antitrust question 
tiian the creation of a complex, bureaucratic, reeulatory-type certirication process. 
In the end, in any event, I think it likely that ^lat export trading companies can 
and cannot do is going to be determined by the courts after Justice Department 
action. Going straight to that result, with tne added help of amended substantive 
law provisions, seems to me preferable to the complex procedures now embodied in 
S. 144. 



Senator Heinz. Mr. Ewii^, we theink you. We thank all of you. 

VARIOUS VIEWS CONCERNING S. 144 

Mr. Fogt and Mr. Seidler, both of you have urged the committee 
to consider the grandfathering of existing Webb-Pomerene associ- 
ations, £ind you provided lai^uetge to the committee to incorporate 
those suggestions into the bill. I think the committee will be ex- 
tremely sympathetic to what it is you propose, and I want to assure 
you personally that I am not only sympathetic but am committed 
to seeing to it that any uncertainty that might impinge upon 
existing Webb-Pomerene associations is clarified, and that I, for 
one, intend to offer your amendment or a similar version of it. 

I do want to be clear that as I understand your amendment, its 
only purpose is to give you the option of meiintaining the status 
quo. As I understand what you proposed, it does not provide any 
particular advantage for eitlier of the groups that you represent 
over any other group that might be coming in in the future in 
terms of obtaining a new certificate under the new act as it is set 
forth in our bill, ts that correct? 

Mr. Seidler. That is absolutely true, Senator. 

Senator Heinz. Assuming that the amendment holds up under 
careful scrutiny to pass that test — and I have no reason to believe 
at this point that your statement is not accurate — then it would be 
this Senator's intention to ui^e that zunendment or that type of 
amendment on the committee. 

Mr. Fogt. Thank you. 

Mr. Seidler. Thank you. 

Senator Heinz. I particulsirly note that both of you have really 
spoken rather kindly of the legislation, even though it doesn't help 
you particularly. You have some concerns — understandable, well- 
expressed in both your testimonies — that you don't know how ex- 
actly the new provisions are going to work, if they should not work 
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out Eis well as we think they're going to work out. You don't want 
to be carried down with them. 

But I do note, Mr. Seidler, that you do support putting the 
certification process in the Commerce Department. I was wonder- 
ing why you might want to do that instead of leaving it in the 
hemds of the Justice Department. 

Mr. Seidler. I think it's more consistent with the objectives of 
the legislation, Senator. I^e Commerce Department is more con- 
cerned with increasing the exports of the United States. We have 
found over the years that the emtitrust division has been some- 
what less friendly to those objectives. 

Senator, I served 25 years in the antitrust division, and believe 
me, we did not particularly like exemptions from the antitrust 
laws, and we were careful to scrutinize those who had exemjrtions 
from the antitrust laws. But ag£iin, that type of scrutiny is most 
likely to inhibit the very objective of the act to encourage people to 
form such associations. 

Senator Heinz. Mr. Fogt, I understand that you feel the same 
way. 

Mr. Fogt. That is correct. Senator. 

Senator Heinz. Very well. Mr. Victor and Mr. Ewing both— Mr. 
Victor, you have been extremely, I think, forthcoming in your 
testimony. I think it's one of the strongest endorsements of the bill 
that I've heard. You've said that you re not opposing the legisla- 
tion; you don't quarrel with the purposes, that genuine uncertain- 
ties exist regarding the effectiveness of the antitrust exemption, 
that our bill creates no substantive changes in the antitrust law, 
that it is procedural in nature, and you have no quarrel with 
covering services. And I think that's one of the strongest state- 
ments from somebody who has ever urged caution upon this com- 
mittee that I've ever heard. 

You did indicate that you felt the committee should wait until 
the Commission created by S. 432 makes its study. Is it your 
understanding the S. 432 is now law? 

Mr. Victor. Of course not, Senator. But I'm hopeful that it 
becomes law, just as I know that there are many who Eire hopeful 
that S. 144 becomes law. 

Senator Heinz. Do you have any idea when S. 432 might become 
law? 

Mr. Victor. No, sir. I'm sure you have a much better idea than I 
do in that r^ard. 

Senator Heinz. Were it to become law, do you have any idea how 
long it would take S. 432 to provide guidance to this committee? 

Mr. Victor. I would assume that it's about a 1-year time. The 
Commission m^ht be 6 months. 1 haven't read the current version. 
It's either 6 months or 1 year. And 1 daresay that in light of 
increasing exports, that doesn't seem to be a very great deal of 
time, considering the importance of the antitrust exemptions. 

Senator Heinz. In fact, it would take 15 months — 60 days to 
appoint members, 30 days to have the first meeting, tmd 1 year 
from the first meeting for a report which would effectively come at 
the very end of this Congress if the bill were enacted now. It would 
probably be too late to take any action in this Congress, and we 
would have lost 2 years. 
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While it may sound like only a little bit of time, that's before we 
start into our next round of hearings, which would make 5 years of 
hearings, because we've already had hearings for 3 years. I have 
some problem with that suggestion, and I think the 3 years of 
hearings that we've had are, in fact, a fairly healthy record. 

Let me ask both you, Mr. Victor, and you, Mr. Ewing, the same 
question. As I understand you're both saying, there's no substan- 
tive change in our antitrust laws, that the procedure is complex, 
that there are some better ways of going to the heart of the issue, 
taking up the Holy Grail and amending the Sherman Act is what 
Mr. Ewing proposed in particular. Our committee has kind of a 
practical question that I would put to you. 

THIRD PARTY SUnS 

First, I'd like you to clarify something for me. Is it not true that 
a business concern doesn't merely have the Justice Department to 
worry about if they are currently a Webb-Pomerene association? 
Aren't they subject to third party suits? 

Mr. Victor. Under the current law? Well, if they have registered 
as a Webb-Pomerene association, I don't really recall, but I think 
so. 

Senator Heinz. The answer is that they're subject to third-party 
suits, and in our hearings earlier we had a witness come forward, 
Mr. Gutmann, who explained exactly what happened to him. He 
was doing business in the Far East, and he had formed an associ- 
ation. It was doing business, and they were informed — and I quote: 

There were a number of domestic lirms here in this country who had partial 
expertise and felt left out of the opportunity to offer their services. They were tile 
ones who told uh what we were doing was against antitrust, specifically restriction 
of trade, and threatened to go to court. 

The result was, they didn't contest the issue. They didn't want to 
face the legal fees that Mr. Schulman alluded to as not only a 
burden, but all of the uncertainties of which would surround his 
company. So I think the record — unless you, Mr. Ewing, have a 
point to the contrary — is clear on that point. 

Mr. Ewing. No, Mr. Chairman, I agree with you and your con- 
clusion. I would like to point out, however, that even under S. 144, 
if a new export trading company was acting ultra vires of its 
certificated exemption, it would still be subject to a triple damage 
suit under the normetl provisions of the Clayton Act. I think that's 
going to be true in practicedly any kind of a system which you 
could create. 

My proposed would limit that to a certain extent by saying that 
first you had to persuade the Justice Department to sue and estab- 
lish an ultra vires position of the association before you could 
thereafter maintain a private triple-damage remedy. 

Senator Heinz. That s in your proposal? 

Mr. Ewing. That's in my proposal. 

Senator Heinz. My question at the present time really related to 
comparing the bill to change the law, the present law, and any 
commenta you could make on that, of course. 

Is it not correct that either the Justice Department or the FTC 
or a private third party could enter into costly, lengthy discovery 
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simply by filing against an association under existing law? Is that 
not the case now? 

Mr. Victor. Litigation is litigation. If somebody thinks there's 
been a violation of law, then the court is the place to resolve that, 
yes. 

Senator Heinz. Both of you are lawyers, and let us assume one of 
the people in the audience comes to you — maybe it's Mr. Schul- 
man — and says, "I'd like some legal advice," and he says, "I want 
to know which is preferable. Is it better for me to form a Webb- 
Pomerene association under S. 144's certification process, which is 
about a 90-day process" — that's the one that's been described as 
somewhat lengthy and complex — "or is it preferable for me to run 
the risk under existing law of a protracted antitrust discovery 
litigation with an average length of time of 5 to 7 years, which 
might arise from the Justice Department, the FTC, or a private 
third party?" 

What advice would you give him? Let me ask Mr. Fc^ or Mr. 
Victor — excuse me — to comment on that. 

Mr. Victor. As I think you can appreciate, Senator, without 
really studying Mr. Schulman's situation, the nature of competi- 
tion in his industry, the nature of the potential purchasers abroad, 
the nature of the activities that he wants to engage in, the poten- 
tial suitors or complainors, the probable attitude of the Justice 
Department or the FTC, it's really quite difficult to respond to that 
question in the abstract. 

Mr. EwiNG. Mr. Chairman, let me attempt the following histori- 
cal kind of response. In history, I think lawyers have successfully 
advised clients to form Webb-Pomerene associations only in about 
150 instances, and there are only about 30 of them left in existence 
in comparison with the number of joint activities that have been, if 
you will, cleared by private counsel in the exjwrt area. That seems 
to me a very small number of cases. So I think by and large if you 
look at the last 60 years, you will find that private firms make a 
good profit going about their business without forming Webb- 
Pomerene associations, except in a very, very few instances. 

Senator Heinz. Let me ask if either Mr. Fogt or Mr. Seidler had 
anything to say. Do you want to comment, either of you? 

Mr. Foot. Senator Heinz, I think the one very important poten- 
tial value to S. 144 is that it does hold out the prospect for substan- 
tially reducing the burden, the uncertainty and the cost of forming 
and operating joint export companies. I think that there can be 
just no question that the legislation and the regulatory process 
may materially reduce the risk that American companies face 
today with respect to joint export activities and may materially 
reduce the cost involved in explortation. I suggest that the pro- 
posed alternative, that the subject matter jurisdiction of the Sher- 
man Act doesn't apply to such conduct, simply leaves one open to 
the risk of tremendous legal costs, the risk of triple-damage expo- 
sure, and government action. 

Mr. Seidler. Senator, I would add, too, that violation of the 
Sherman Act can be prosecuted as felonies. Any advice I would 
give to a client, I assure you, would be most conservative in that 
area and most inhibitive. 
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ATTITUDES TOWAHD JUSTICE DEPARTMENT 

Senator Heinz. Let me pose one last question, particularly to Mr. 
Victor and Mr. Ewing. I think it's clear, both of you, that there is a 
genuine perception abroad among the American business communi- 

' that causes business to have a good deal of nervousness where 

le Justice Department is concerned, particultirly where it is possi- 
ble for the Justice [department to lile suit, particularly when there 
are statements made which are carefully qualified such as the one 
Mr. Ewing made on page 9 of his statement: 

Normally — and I emphasize the word "normally" — the Department would not 
chalten|{e a joint venture whoae only effect was to reduce competition among the 
partieB in foreign markets, even — emphasis supplied on "evea— where goods and 
services would be exported from the United Stat^. 

That sounds like, well, if you're going to export something Arom 
the United States, you'd better be extremely careful. Otherwise we 
might — because normally we wouldn't take any action to get ^ou if 
you weren't exporting, but if you're exporting, we're not gou^ to 
treat that as too normal, so watch out. 

That is the perception that people have in the real world, and 
one of the things uiat Mr. Ewing in particular su^ested is to 
change the substance of antitrust law to deal witn this issue. 

Let me ask you this. If we change the substantive law of anti- 
trust as applied to international trade activities, how does tJiat 
change the real perception which I just alluded to that business 
has toward the Justice Department and that has caused business to 
be reluctant to enter into international meu-kets? 

Mr. Ewing. Mr. Chairman, I think it would actually help the 
perception problem to a greater d^ree than would the creation of 
a certification procedure, because I think most small- and mediimi- 
sized businesses who are nevertheless are under the certification 
procedures, Eu-e going to ask, "What can I do at the margin of the 
certification effort?" That's where the problem is going to come. 

We can't eliminate some risk — we can't eliminate some uncer- 
tainty whether you use the approach of S. 144 or whetiier you 
change the substantive law. 

My concern here is that we do somethii^. I think S. 144 does 
something — would do something, and the doit^ of something will 
help the perception problem a great deal. My own view is tiiat we 
should do it in a more direct manner, but that's a question obvious- 
ly of d^ree and emphasis. 

Senator Heinz. Mr. Ewing, I have some specific followup ques- 
tions to ask of you, but my 10 minutes has expired. 

When Senator Proxmire and Senator Danforth have completed 
their questioning, I do want to return to this subject on the ques- 
tion of perceptions. 

Senator Proxmire. 

Senator Proxmire. Thank you, Mr. Chairman. 

Mr. Victor, S. 144 establishes a new ofdce within the Commerce 
Departi at to promote — and I'm quoting now — "to promote and 
encoui ;e, to the greatest extent feasible, the formation of export 
tra 1 ;iation8. 

y Baldrige, in testimony before this oonmittee, acknowl- 

I 9a tnat the Department does not have a lot of expertise in 

pitnist matters, yet S. 144 places the responsibility for certiiying 
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export trade associations with accompanying antitrust immunity to 
the Commerce Department which lacks that expertise. 

Justice can sue, but the real action will be in the day-to-day 
administration and granting of certifications. 

CONFUCr OF INTEREST 

My question is: To what extent will the Commerce Department 
be faced with a basic conflict of interest? On the one hano, they're 
charged with the promotion of exports. 

On the other hand, they're charged with the effective enforce- 
ment of antitrust. 

Mr. Victor. I think, if I may, Senator, I'll point out that in my 
view the purpose of the bill, if it's passed, is quite clear, to promote 
exports. That's very understandable to the Justice Department, as 
well as to the Commerce Department. 

The problem that we're trying to deed with and discuss here is 
the immunity problem. Everybody recognizes that immunity is not 
to be granted lightly. The basic thesis upon which America does 
business is still competition and not immunity for joint conduct. 

Therefore, it seems to me that in the absence of the sophistica- 
tion that the Justice Department has concerning antitrust issues, 
and also in light of its generally helpful behavior toward compa- 
nies that are desirous of doing business abroad, and not a very, 
very overbearing prosecutorial bent with respect to foreign com- 
merce activities, it would make sense to me to let the Justice 
Department tackle directly the problem of certification, if that 
indeed is going to be the solution here. 

The conflict that you mentioned would exist probably to a great- 
er extent if the Commerce Department is involved. I daresay I 
doubt that they would fully appreciate the issues as well or have 
the experience for a good number of years, as the Justice Depart- 
ment would immediately upon beii^ given that responsibility. 

Senator Proxmibe. Mr. Ewing, what's your feeling about this? 

Mr. Ewing. Senator, the provision in S. 144, while placing re- 
sponsibility on the Secretary of Commerce, do require that Com- 
merce obtain the advice of the Justice Department. If the Justice 
Department disagrees with the Secretary's action, it is my interpre- 
tation at least that the Justice Department might indeed appeed to 
the court of appeals. 

In addition, Senator Proxmire, the Justice Department, under 
S. 144, is given the right to go into district court in em action that 
the district court could try de novo to decide whether the activities 
of export trading companies went beyond that allowed under the 
statute. 

What I think we have in S. 144 is a very bifurcated kind of 
responsibility as to where the ultimate decision of the executive 
branch is going to be on immunity. 

My own sense is that perhaps we can have a less complicated 
mechanism centering responsibility. I would center it in the Justice 
Department with officials that can be held accountable to the 
Congress on the issue of how well they administered an act, the 
purpose of which clearly is to expand our exports. 

Mr. FoGT. Senator Proxmire, may I make one comment? 

Senator Proxmire. I wish you would, Mr. Fc^. 
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Mr. Foot. I think historically the record is clear, that the De- 
partment of Justice is not by nature, or tradition, or desire a 
regulatory agency. It is a prosecuting agency. 

The Department of Commerce, on the other hand, has a much 
greater record of regulatory activity. 

I would be very surprised if the Department of Justice would 
want to compromise that prosecutorial function by undertEiking 
what would be a major shift of its responsibilities. 

Senator Proxmire. Wait a minute. We're talking about a major 
shift. S. 144 is new legislation. 

If it accomplishes anything, it would provide for certification 
and, therefore, for the leading determination of exemption. The 
initiative is on it in the Commerce Department. 

Mr. FoGT. Yes. 

Mr. Ewing's suggestion is that that function — pardon me, Mr. 
Victor's si^gestion is that that be placed in the Antitrust Division 
and not in the Commerce Department. It is to that suggestion that 
I was speaking. 

Senator Proxmire. I think I understand your objection. At the 
same time, I'm very troubled by the point made by Mr. Victor, in 
agreeing that the Commerce Department does not have the exper- 
tise, does not have the experience, does not have the sophistication, 
therefore that it's not in a position to make the kind of judgment 
the Justice Department would make, and they make the decision. 
It's true they confer, but their obligation is not to protect the 
antitrust laws and their experiences in this area. Their concern is 
to promote exports. 

Mr. FoGT. I presume their obligation is to carry out the mandate 
that the Congress provides. If that mandate is to preserve and 
protect domestic commerce from any substantial and direct re- 
straints that result from joint export activity, they will carry that 
out. 

Senator Proxmire. The question is who best can do it. Commerce 
or Justice? 

EQUAL STATUS OVER CERTIFICATE ISSUANCE 

Let me follow up then with this question: As you pointed out, S. 
144 requires Commerce to consult with the antitrust experts in the 
Justice Department for advance certification of export trade associ- 
ations. Certification carries with it a substantial antitrust immuni- 
ty. While the certification is in effect, the trade association is 
immune from suit by private parties and imder State antitrust 
statutes. Because of the significant antitrust immunity to be grant- 
ed under S. 144, shouldn t the Justice Department have at least 
equal status with the Commerce Depeirtment over the issuance of 
certificates, so a certificate could not issue except upon agreement? 

If the certificate were unreasonably withheld, the trade associ- 
ation would be entitled to a heeuTng under S. 144. 

Mr. FoGT. Are you directing that question to me? 

Senator Proxmire. Yes, sir, because, as I understand it, what the 
S. 144 does, it gives the Commerce Department the clear, unques- 
tioned authority to make a decision if they disagreed with Justice; 
or wit^ Justice, Justice can if they want to do so, go to court, and 
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so forth. But they would have to take that kind of overt action 
againet a department. 

And the accommodation of being what it is in the Cabinet, doubt 
that that would happen except under most unusual circumstances. 

Mr. FoGT. As a person who spends a fair amount of my time 
counsehng Webb-Pomerene associations that are in existence now 
and people who are interested in forming them, I think that there 
would be a great deal of concern if a situation were that we had 
two branches of the same Federal Government who had to agree 
upon a proposed course of action before the certificate with the 
accompanying antitrust immunity could be granted. 

So, in my view, that would be perhaps a worse situation thzm 
having simply one of the Government Eigencies. 

Senator Proxmire. I can understand that objection. Maybe that 
objection is valid. 

Would you gentlemen agree with that, that it maybe ought to be 
with Justice or Commerce, not split? 

Mr. Victor. I would think so. For example. Senator, in this 
situation, if it's 50-50, and they both have to make a single deci- 
sion — sometimes you may have no decision or a hearing, or what- 
ever. 

If Commerce keeps the authority, at least as I understand the 
l^islation, Justice could still go to court, if it really disagrees, and 
try to prevent the association from taking effect. 

Senator Proxmire. So I take it that both you, Mr. Victor, and 
you, Mr. Ewing, feel that Justice should make the decision, but 
rather than have it a divided decision, better have it in the Com- 
merce Department than divided? 

Mr. EwiNG. Senator, I wish I could simply say yes, I agree. I 
must complicate the hearing record a little bit by sayii^ that I 
don't agree. 

I think we need to set responsibility for antitrust rules in the 
Justice Department. And my proposal is that we directly deal with 
the issue of the content of the rules and the perception of business- 
men about them. By amending the substantive provisions of sec- 
tions 1 and 2 of the Sherman Act. As I indicated in my testimony, I 
do not think we ought to have a situation where the Secretary of 
Commerce, alone, without any antitrust expertise ever being shown 
by that department, could proceed to make rulings on how we are 
going to engage in our export commerce in areas where substantive 
harm could be done to the competitive system that has brought us 
this far. 

Senator Proxmire. How about giving it to Justice? 

Mr. Ewing. I would be inclined to think that that would be a 
ve^ good idea. 

Senator Proxmire. Mr. Victor, would you agree with it? 

Mr. Victor. I would. 

Senator Proxmire. Of course, I would take it that Mr. Fogt 
would not. 

Mr. Foot. I would not. I would think that that would result in 
the continuation of a perception that American business people 
have today that there is serious ambivalence about joint export 
activity and the prospect for e^ificant new associations to be 
formed would be substantially reduced. 
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Senator Proxmire. Mr. Seidler, do you want to make it a tie? 

Mr. Seidler. It is a tie. Senator. 

It does seem to me that it would very much discourage the 
formation of new aasociations were a certification authority to be 
vested in the antitrust division — those are the fellows who are 
charged with the vigorous enforcement of antitrust laws. 

Senator Proxmire. Why shouldn't they be? 

Mr. Seidler. Exactly right. 

Senator Proxmire. Well, like the President of the United States 
reflects the views of the administration, which I think can be 
communicated with the Justice Department. And if the people 
have elected a man like President Reagan, who is very strongly in 
favor of exports, he can communicate that to his Attorney General. 
I'm sure his Attorney General would agree with his position. 

On the other hand, the Justice Department would have the 
expertise, the confidence, the experience, the staff, the sophistica- 
tion to raise whatever objections should be raised, that therefore 
why shouldn't they have that veto? 

As I say, that veto in this administration, or any sidministration, 
would reflect the views of the United States. And I think they 
should. 

Mr. Seidler. Senator, I served many years in the antitrust divi- 
sion as a litigating attorney. Now that I'm in the private bar, I 
point out to my clients that this is the antitrust division's job, 
vigorous enforcement is their job, and that's what we have to 
expect. That's why I try to keep my clients on the strziight and 
narrow. 

But as far as encouraging them to join an association which 
would be subject to the antitrust division, I think it would discour- 
age them. This would be counter to the purpose of this l^islation. 

Senator Proxmire. Both Mr. Seidler and Mr. Fogt, however, both 
of you gentlemen seem to be operating with some success under 
existing law which is administered by Justice and the Federal 
Trade Commission. You're doing very well now. 

Mr. Seidler. That is correct. Senator. 

Senator Proxmire. What's wrong with it now? 

Mr. Fogt. Senator, it's slighty inaccurate to say that we are 
under the administration of the Department of Justice at this time. 
We are, as any private entity, subject to the civil and criminal 
investigative powers of the Department of Justice. Those powers 
have been exercised. 

We are subject to the theoretical regulation by the Federal Trade 
Commission under section 5 of the act. 

■. Seidler. Senator, if I might just say, our association mem- 
bers nded to form the Webb-Pomerene association because of the 
particu unique pressures that existed in their export trade and 
that nil a Webb-Pomerene assocation almost essential to them. 
It V n ter of balance between the risks incurred by a W^>b- 

F lerene i :iation and the advantages to be gained. 

r ikly, my job is to make sure that they do operate within the 
And ti 8 I'm there for. 

1 L risk, and I think that other companies in 
cnout that pressure that they find in the 
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market, it may be more difficult for them to form an association 
under current law. 

Senator Psoxmise. My time is up, but I think that competition is 
so important for our free enterprise system that we just ought to 
do everything we can to preserve it and maybe take a risk now and 
then and make a sacrifice in order to see that we preserve our 
antitrust laws. It's a unique aspect of the American economy that I 
think has made us strong. 

My time is up, Mr. Chairman. 

Senator Heinz. Senator Danforth. 

Senator Danforth. Thank you, Mr. Chairman. 

Mr. Swing, you are now a partner in a law Arm, But prior to 
your present position, you were the Deputy Assistant Attorney 
General in the antitrust division. 

When did you leave the antitrust division? 

Mr. EwiNG. October 24, 1980. 

Senator Danforth. Prior to that time, for how long did you serve 
as Deputy Assistant Attorney General? 

Mr, EwiNG. Since the first part t)f January 1978, 

Senator Danforth, During that time, were you generally respon- 
sible for working with other people in the Justice Department and 
with various people in the Carter administration, and with my 
staff, in connection with negotiating the terms of the bill that s 
now before us in its form from the last Congress? 

Mr. EwiNG. Subject to the supervision of innumerable superiors, 
I was responsible for helping with technical drafting assistance; 
yes, sir. 

Senator Danforth. You were simply a technical draftsman? 

Mr. EwiNG. I certainly met many times, Senator, with your staff. 

Senator Danforth. You and people working under you played a 
major part, isn't that right, in the negotiations leading to the bill 
which was finally passed by the Senate last year? 

Mr. EwiNG. Senator, I would answer that yes, but with this 
important caveat. We have worked with your staff on your original 
proposal, which was simply an amendment to the Webb-Pomerene 
Act, and did not encompass at that time export trading companies 
at all. 

If you recall that history — emd I'm sure you do, sir — we joined 
the two later on, and I had very little to do with the marrisige of 
the two. 

WEBB-POHERENE ACT CHANGES 

Senator Danforth. All we're talking about now is the Webb- 
Pomerene Act and changes to the Webb-Pomerene Act. And it's my 
understanding that you played a lead role in the Justice Depart- 
ment in those negotiations, and that the negotiations were quite 
elaborate and extensive and they involved a number of people in 
the Justice Department. They involved the Commerce Department; 
they eventually involved the White House; they certainly involved 
my staff over a period of maybe 10 months. You don't dispute that, 
do you? 

Mr. EwiNG. No, sir, not at all. 

Senator Danforth. When edl of that was over with and it was all 
worked out and there were various opinions expressed within the 
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administration, it is true that the Carter administration did sign 
off on the bill that was eventually passed by the Senate last year? 

Mr. EwiNG. Yes, sir, that's true. Secretary Klutznick and a 
number of other representatives of the Carter administration testi- 
fied on the Hill in support of that. 

Senator Danfohth. And that was the official position of the 
administration. And prior to taking that position, the administra- 
tion specifically considered the relative roles to be played by the 
Justice Department, the Commerce Department in the administra- 
tion of this act? 

Mr. EwiNG. That's correct, sir. 

Senator Danforth. Now, you have, in your oral testimony and 
also in your written testimony, described a hypothetical case. And 
at the end of that description, you say, "Why are we creating such 
a complicated, indeed convoluted, certification mechanism that 
seems to toss responsibility back and forth among various Govern- 
ment officials?" 

Is it your position that the hypothetical case that you describe in 
your testimony would be a typical garden variety Webb-Pomerene 
situation? 

Mr. EwiNG, No, sir, I certainly don't. In fact, my testimony 
indicates that it is about the hardest case I can conceive of— that 
is, a case where there is real disagreement as to the activities of 
the association and whether they comply with the provisions of 
section 204 of the bill. 

Senator Danforth. This complicated, convoluted situation that 
you spell out would be a very, very rare exception, would it not? 

Mr. EwiNG. I would certainly hope that it would be a rare case. 

Senator Danforth. You don't anticipate, for example, that it 
would be very often — that, as you say, what we might find is that 
the applicant has appealed to the U.S. Court of Appeals for the 
District of Columbia, meanwhile, the antitrust division, as an 
aggrieved party, has also appealed to the court of appeals in the 
name of the United States — you don't anticipate that that would 
happen very often, do you? 

Mr. EwiNG. No, sir, I don't. 

Senator Danforth. You also have the Solicitor-General involved 
in this. You don't think that the Solicitor-General would not be 
involved very often in Webb-Pomerene matters, do you? 

Mr. EwiNG. I certainly hope not. 

Senator Danforth. You don't think he would, do you? 

Mr. EwiNG. No, sir. 

Senator Danforth. It would be very, very rare, and unusual, 
wouldn't it? 

Mr. EwiNG. Yes, sir. And the reason it's rare and unusual, if I 
might add one comment here, is that I think most of the activities 
of the associations and trading companies that will go through the 
certification process are so clearly legal anyway that they could be 
engaged in it today without bothering with the certification proc- 
ess. 

Senator Danforth. That would be their business judgment, of 
course. 

But the attainment of the certification in the normed, rather 
than rare, case would not be a difficult process, would it? 
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Mr. EwiNG. I certainly hope it would not. 

Senator Danforth. You don't think it would be, do you? 

Mr. EwiNG. When you say the normal, run-of-the-mill case, it 
worries me just a little bit. 

Senator Danforth. Let's say 95 percent of the cases. 

Mr. EwiNG. Sir, I wouldn't predict the numbers, because seated 
at the other end of this table are two associations that clearly have 
had the benefit of expert counsel. They clearly have been in posi- 
tions where agencies inquired as to their activities, and I am not at 
all certain that new associations, new trading companies, formed to 
take fullest advantage of this act by imaginative counsel in New 
York, Washington, and elsewhere, wouldn't provide a number of 
years' worth of hard cases of one kind or another. 

So I don't want to be in a position of trying to give you an 
opinion that 95 percent of the cases in the next 4 years, if this bill 
became law, would be easy cases. 

Senator Danforth. I'm sorry, I made a mistake. I should never 
ask a lawyer to give a percentage. 

But it is fair to say that the convoluted mechanism that you 
anticipate would be a rarity. 

Mr. EwiNG. I certainly hope so; yes, sir. 

Senator Danforth. And you think so? 

Mr. EwiNG. Senator, I really don't want to 

Senator Danforth. Just being fair, truly, it's the case that noth- 
ing like this is going to occur, other than in very odd circum- 
stances, and in those cases, the businesses seeking to form the 
association and wanting to contest it this far would certainly have 
the kind of interest and the tenacious desire to establish it that 
they would be willing to push it forward. They could get out of it 
anj^ime, couldn't they? 

Mr. EwiNG. Senator, the reason I can't give a clearer answer 
really goes to the kind of issue that I think will in fact occur. 
Under section 204, as it amends section 2(a)(3), an association de- 
scribes its activities as collecting the prices, for example, that the 
participating members are charging as a means of helping to estab- 
lish the price the joint marketing agency will use abroad. Does 
that, within the meaning of section 2(aX3) of your bill, unreason- 
ably enhance, stabilize, or depress prices within the United States? 

I think that the antitrust division is going to have to struggle 
with some of those answers in the 90 days, or thereafter in the 
court. 

Senator Danforth. Maybe it will, but you're not throwing up the 
specter that in the normal course of events, applicants for Webb- 
Pomerene certification are going to face this kind of convoluted 



Mr. EwiNG. No, sir. I don't want to overstate my concerns on 
that. No. 

ULTRA VIBES ACTS 

Senator Danforth. Good. Now, with respect to ultra vires acts 
and the susceptibility to litigation in the case of ultra vires acts, by 
acts, you mean ultra vires acts, associations that are doing things 
that are not covered in its certification; isn't that correct? 

Mr. EwiNG. That's correct. 
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Senator Danforth. But the acts that are covered in that certifi- 
cation would be immune both from Justice Department and from 
private litigation? 

Mr. EwiNG. But the way the bill is written, I believe it would be 
interpreted by the courts to require that the Secretary's certifica- 
tion of activities described by the applicant be a certification of 
exemption of those activities only to the extent that those activities 
met the requirements of your section 2(a). 

I just read one of the provisions of 2(a), so that there are obvious- 
ly always going to be questions at the margin of this certification 
exemption as to whether an activity that may be OK, so long as it 
doesn t have certain effects, may not be OK if it suddenly starts 
producing effects beyond that; effects back here in the United 
States, for example, under the "unreeisonably enhanced, stabilized, 
or depressed" price language of the bill. 

Senator Danforth. Well, it's my understanding that once the 
certification is granted for an activity, then that activity is immune 
from antitrust litigation until such time as the certification is 
withdrawn. And it is not in fact available to a potential litigant to 
question the effect. It's a matter of the act that's involved at that 
point. 

Mr. EwiNG. Well, certainly the bill would contemplate that at 
that point the Justice Department would go into district court, I 
think, and either seek to have the company be decertified or seek 
to have the activity declared ultra vires of the certificate. 

Senator Danforth. The certification would be the form that it 
would take, not litigation? 

Mr. EwiNG. Well, sir, I can't say just a simple yes, because I do 
believe that the bill will allow the Justice Department to sue on 
acts ultra vires of the certificate. 

Senator Danforth. I think that that's correct, but if the certifi- 
cate certifies that certain acts are permitted, then the fact is that 
they would be immune from litigation, public or private, and that 
the proper means of approaching it would be decertification. 

Mr. EwiNG. That's correct. Again, I would have to say for com- 
pleteness of this record, you have to exercise caution by saying that 
certification by the Secretary has to be in accordance with your 
section 2(a). 

Senator Danforth. Could I ask one more question? Could you 
tell me approximately the number of lawyers within the antitrust 
division of the Justice Depeu^ment? 

Mr. EwiNG. Yes, sir, I can tell you as of October 24, 1980, there 
were 425 lawyers in the antitrust division, and the total personnel 
of the division — lawyers and nonlawyers as well — was approxi- 
mately 900. 

Senator Danforth. Thank you. Themk you, Mr. Cheurman. 

Senator Heinz. Senator Danforth, thank you. Mr. Ewing, I am 
going to ask just one or two brief questions at this point. 

In your testimony, you have done something I think we all are 
grateful to you for; you have endorsed bank ownership of tradii^ 
companies as proposed in the bill. And we appreciate your sup[K>rt 
of that type of a bill. It's welcome. It lays to rest one issue that I 
think has been discussed at some length. 
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With respect to the antitrust exemption, you make three points: 
that the bill creates a complex certification process; that the Jus- 
tice Department has historically argued that no exemption is 
needed, because appropriate joint export efforts are not illegal; and 
finally, that the creation of £in elaborate certification process to 
confirm the legality of what is already legal may itself be a disin- 
centive to exports. 

We found a lot of people who have come forward over the past 3 
years to say that they re not concerned about the disincentive. 
They would like this legislation. The legislation is designed to serve 
what its authors perceived to be a public need. The public has had 
3 years, in effect, to make comment; the better portion of 2 years to 
look over how the procedures in the bill will work. They like it. 

But there are suggestions, one of which you've made, that would 
call for what you describe as a simpler approach, going to the heart 
of the issue, amending the Sherman Act. Presumably, what you are 
urging is intended to deal with the issues that you've discussed. I 
assume that you believe that such a provision would make clear 
the immunity that associations now believe they receive firom 
Webb-Pomerene associations; is that correct? 

Would it be an improvement in that respect, on existing law? 

Mr. EwiNG. Yes, sir, it would. I think we should never lose sight 
of the fact that while guidelines are issued by the Department of 
Justice, as, for instfmce, the International Guide, and that the 
courts tend to be guided by Justice Department guidelines, never- 
theless, there are at least two cases — and I cite them on page 9 of 
my prepared testimony — where district judges have said that the 
Sherman Act applies, even though the adverse consequences are 
sorely being felt abroad. 

As long as that kind of confusion remains, then there is some 
risk to businesses, which you cannot explain away either by guide- 
lines or by simple nonprosecution. The risk is largely that of pri- 
vate treble damage suits. 

Let me add. Senator, that I know how we got to where we are, as 
the dialog with Senator Damforth certainly suggests. I think where 
we ended up, with the certification provisions of S. 144, represented 
compromises all along the way. 

My point is that if we are writing on a clean slate, which, of 
course, the Congress is, then there might be a simpler way to 
resolve it. 

Senator Heinz. As you know, this bill is almost identical to the 
bill that was the product of the compromise that was worked out 
with you and the Carter administration Justice Department last 
year. 

The bill is not at all written in the sense of a clean slate; it is 
written as the result of a good deal of work. It is not a de novo 
undertaking. It is one that is based on a good deal of careful 
research and study, of which you're very well aware; is that not 
correct? 

Mr. ElwiNO. That is certainly true. Some of the hardest workii^ 
people are seated right next to you and behind you. Senator. 

Senator Heinz. Iliere is some concern that even if we did what 
you proposed, which is to have the Justice Department be the 
r^ulator, and to amend the Sherman Act, that somehow Justice ia 
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not the most sympathetic Federeil agency to exemptions from the 
antitrust law. 

WEBB-POMERBNE ADJUSTMENTS 

I am told that under the provisions of the present Webb- 
Pomerene Act, paragraph 5 thereof, that if at any time the Federal 
Trade Commission believes a Webb-Pomerene association is acting 
outside the parameters of the act, it can suggest to the association 
recommendations for the readjustment of its business in order to 
comply with the act. 

Now, notwithstanding this intent of Congress to afford Webb- 
Pomerene associations the ability to readjust their actions without 
incurring liability. In the 1940's, the Justice Department sued a 
Webb-Pomerene association, maintaining that it had independent 
authority outside the scope of the Webb-Pomerene Act to sue, 
thereby circumventing completely the readjustment concept of the 
existing Webb-Pomerene Act. 

My question is don't you think that that is an issue that our 
legislation addresses, and doesn't it need to be addressed? 

Mr. EwiNG. Senator, I can't sit here and say to you that I agree 
with your premise. I think the courts established that the Justice 
Department did have the right under the Sherman Act amd the 
Clayton Act to sue for actions that were not exempted under the 
Webb-Pomerene Act. The court's having so found, I think, means 
that the Justice Department was not, in your words, circumventing 
the will of Coi^ress. 

I think it was carrying out the will of Congress. I do appreciate, 
sir 

Senator Heinz. To this extent, the act does state that recommen- 
dations to the association may be made for readjustment of its 
business in order to comply with the act. 

Mr. EwiNG. I do appreciate, sir, that the act does say that, and 
that the Federal Trade Commission might well have had an obliga- 
tion to act, in cases that I am simply not familiar with, to advise 
Webb-Pomerene associations of what they should be chai^^g in 
order to avoid challenge by either the Justice Department, the 
FTC, or private parties. 

Senator Heinz. Very well. Mr. Fogt, do you have a comment on 
readjustment? 

Mr. FoGT. I think from a historical perspective, one of the major 
problems that existed at that time, and one of the real hopes that 
this legislation holds out, is that the dereliction of FTC's duty, in 
fact, which occurred during the 1930's and 1940's, and in effect 
prompted the Department of Justice to sue the Alkali Association, 
will not be the case when this act becomes law, when the focus of 
responsibility is direct, when the commitment is present, when the 
Justice Department will have the opportunity to participate in the 



So I think that when S. 144 passes, the same kind of problems 
should not s^ain arise as it did in the 1930's and 1940's. 

Senator Heinz. I think that is precisely the point. Senator Prox- 
mire? 

Senator Proxmire. Mr. E^ng, section 4 of S. 144 provides the 
certiticatiOQ procedure. Among other matters, no application can 

! filed giving the name of the association, its ownership, and a 
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description of the goods or services which are proposed to be ex- 
ported. I should say, an application is required for that. 

The purpose of the application, of course, is to arrive at the 
specification of the export trade activities, meet the standards of 
section 2, and that are therefore el^ble for certification. On one of 
the matters, section 4 requires to be disclosed, or the export trade 
activities the trading company intends to engage in, including but 
not limited to agreements in pooling resources, any territorial price 
maintenance, membership, or other restrictions to be imposed by 
members of the association or export trading company. 

Does the lai^uage, "intend to engage" sanctioned price fixing or 
geographic market restrictions by trading companies overseas? 
These cartel-like activities are not to be authorized — or if so, 
shouldn't the section be revised to prohibit such activities? 

Mr. Swing. I believe that the words are intended to £illow the 
export trading company to obtain from many different manufactur- 
ers in this country goods that will be sold under one price abroad. 
To the extent that that is fixing a price for the goods of what 
would otherwise be competitive products, clearly, this act contem- 
plates that the export trading company would do that. 

On the other hand. Senator Proxmire, I must tell you that in 
most instances trading compsmies today can do exactly that. A 
tradii^ company can purchase the goods from competing manufac- 
turers and provide it in itself as a trading company — was not 
attempting to monopolize the market emd was not agreeing with its 
foreign counterparts on prices, it could set one price. 

So I think the intent of the words here goes to a kind of activity 
that would not be pernicious in your view or mine. Whether it 
accomplishes what it's supposed to, I don't know. 

PRICE FIXING 

Senator Proxmire. It prevents competition between American 
companies — or does it not, as I interpret your response? It would 
permit price fixing, I should say. It doesn't prdiibit it, but it 
permits price fixing. 

Mr. EwiNG. Your question, sir, goes to the heart of some of the 
hardest issues in antitrust, which are those of a joint selling agency 
composed of competitors. 

Senator Proxmire. As I read it, it says "any territorial or price 
maintenance membership." Whether it should be imposed upon 
members of the association or export trading compsmy, could they 
say one firm is going to get France, smother is going to get Italy, 
another is going to get Spain, and that's it? We 11 stay out of the 
market; we won't compete with American firms? 

Mr. EwiNG. I do not believe that this language permits an export 
trading company to make such an agreement with its British, 
French, or German counterpart. I don't think that is what this 
language is intended to permit. 

Senator Proxmire. But how about its own Americem counterpart, 
its own American competitor? 

Mr. EwiNG. I also don't believe that this language is intended to 
permit, let's say, an export trading company owned by the Chase 
Manhattan Bank from entering into an agreement with an export 
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tradii^ company owned by the First of Chicago to divide up the 
world in the supply of widgets around the world. 

Senator Proxmire. Supposing that the five big manufacturers in 
a particular line get together in a trading company. Wouldn't this 
permit them, then, to carve up the markets; then say, well, let so- 
and-so in this firm deal with Italy and this other firm deed with 
France and so forth? 

Mr. EwiNG. No, sir, I don't believe the language is intended to 
make legal that kind of agreement. 

Senator Proxmire. Shouldn't the intention be clarified to make 
sure that such conduct with the 

Mr. EwiNG. I certainly wouldn't oppose a clarification at all. 

Senator Proxmire. Would you favor it? 

Mr. EwiNG. Yes, sir. 

Senator Proxmire. Do you think it's desirable? 

Mr. EwiNG. I think as a matter of principle it's desirable, but I 
don't have any particular language to suggest to you to clarify it. 

Senator Proxmire. You're an expert in this, and I'm certmnly 
not, and I'd appreciate it if you could suggest any language we 
could consider. Will you do that? 

Mr. EwiNG. Yes, sir, I will be glad to talk with yoxu- staff. 

Senator Proxmire. All right. Talk with Marinaccio on that and 
work it out. 

Senator Heinz. Senator Proxmire, may I just say, so that this 
isn't a fruitless exercise, that you're referring once again to the 
reporting section of this bill, and if you want to amend the bill so 
that it is an illegal act to report to the Government what it is that 
somebody intends to do, counsel — Mr. Ewing would be most expert 
in that area. But it's not going to help solve any problems. 

Senator Proxmire. Now wait a minute, Senator. Let's read the 
whole section, page 30, line 4. "The export trade activities in which 
the association or export trading company intends to engage" — 
"enage" — this is for certification. It's not simply a matter of report- 
ing. This is with the intent to engage, and they get certification. 
That enables you to engage in that. 

Am I wrong, Mr. Ewii^, or is Senator Heinz wrong? 

Mr. Ewing. Actually I m in a happy position. I think you're both 
right. 

As I understand it, the procedure is to have the export trading 
company or Eissociation explain to the Government what it is going 
to do, what it intends to do. Then the Secretary of Commerce will 
measure what it intends to do against the statutory requirements 
of section 204, and if they mesh, he will certify. 

Senator Proxmise. Certainly by putting in the statute what they 
intend to do — the trading company intends to do— does that not 
indicate a degree of approval? You can see down here, it indicates 
what they can specify that they intend to do — or does it? 

Mr. Ewing. As I think I just indicated, sir, the Secretary is 
supposed to certify what is explained to him by the applicant as 
what he is going to do, provided that what the applicant says he is 
going to do complies with the substantive provisions of section 204. 

Senator Proxmire. Now, Mr. Ewing, amother existing Webb-Po- 
merene clause involves trading companies who engage in activities 
that do not restrain the export trade of any competitor. S. 144 
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The purpose of the section is to get the trading company to come 
forward with what they think they want to do. It is not intended to 
judge what is legal or ill^al. It is simply intended to elicit a full 
disclosure so that in this instance the Commerce Department, in 
consultation with the Justice Department, Mr. Ewing s former as- 
sociates, can judge under the sut^tantive provisions of the law — 
which remain unchanged if we pass this bill — what is proper said 
improper, what is consistent and inconsistent with our existing 
antitrust laws. 

Senator Proxmire. If you gentlemen agree with that interpreta- 
tion 

Senator Heinz. Let me ask. Mr. Ewing, would you agree? 

Mr. Ewing. Yes, sir. 

Mr. Victor. Yes, sir. 

Mr. Seioler. Yes, sir. 

Mr. FoGT. Yes. 

Senator Proxmire. If you do, the difficulty is that I think I have 
a top flight staff man advising me, Mr. Marinaccio, who used to 
work in the Eintitrust division; he's an expert in this area, and he's 
very troubled by this, and I see nothing wrong, then, with having 
the lemguage specifying that nothing in what we say here would 
legalize or indicate any approval of any of this or indicate that 
these may be illegal activities — something like that, something that 
would make it clear that this isn't a sanction, because after all if 
someone who is very sharp in this area indicates that it might 
indicate that, I would be concerned. 

Mr. i3wiNG. Senator Proxmire, I would hope in either one form 
or another by eimendment of the language or legislative history 
ou would be joined by many other Senators and sponsors of this 
ill in making clear that this bill's creation of £ui exemption from 
our antitrust rules of an export trading compemy does not give 
such a trading company the r^ht to go out and with its counter- 
parts around the world cartelize the world's markets. I don't think 
that's its intent, and it ought to be very plain that this is not 
authorized here either. 

We don't want £ui export trading company to be so oigemized 
that it becomes what I described in my testimony as "USA, All 
Ejtported Products, Inc." 

Senator Proxmire. And you feel that in order to do that, we do 
need an Eunendment to the bill as we have it before us? 

Mr. Ewing. Sir, I can't say that I think we need an Eunendment. 

STRONG report LANGUAGE NEEDED 

Senator Proxmire. Or we need report language or at the very 
least a very strong record. 

Mr. Ewing. I would agree with the latter — report language or a 
strong record on the floor. I would hoj>e the sponsors would join 
you in such an effort. 

Senator Heinz. Just to be sure. Senator Proxmire, that there's no 
misunderstanding, we're referring to section 4, the certification 
section, and the procedure for application, subsection (a), and as I 
understand it, Mr. Ewing and Mr. Victor, as you read section 4, 
subsection (a), you do not believe that tbere is anything in the 
bill — that starts on page 28 and runs through the middle of page 
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31 — you do not believe that there is anything in that subsection 
that cheuiges the substance of antitrust law. You do not believe 
there is anything in that subsection that in any way suggests that 
Euiy of the items mentioned are either legal or ill^al. Is that 
correct? 

Mr. Victor. Senator, I'd like to make my position very clear on 
this. I haven't parsed every word with that in mind, but I of course 
have read the bill a couple of times. It is my impression from 
reading the bill that it is not intended to chemge the substantive 
antitrust laws to either legalize or illegalize particular kinds of 
conduct which would be examined by whoever the regulator will 
be. 

I reeilly believe its essence is to provide a mechanism to deter- 
mine whether or not some antitrust immunity should be granted 
after an appropriate r^ulatory procedure is gone throi^h. But I 
wouldn't want you to think that I have parsed every word in here 
to determine whether there could be something that was not in- 
tended but nevertheless did, in fact, affect the substantive antitrust 
laws. 

Senator Heinz. As a result of the study which you and Mr. 
Ewing have given the bill to date, without necessarily tying you to 
the fact that it is the very last word that you wUI ever speak on 
the subject, do you see anything in section 4, subsection (a), that 
would lead you to believe tiiat there is any risk that the provisions 
of that subsection in fact tilt in some way toweuxl a chemge in 
substantive law? Can you point to any? 

Mr. Victor. No, sir. 

Senator Heinz. Thank you. 

Mr. Ewing, do you find anything that would apply to anything 
whatsoever? 

Mr. Ewing. Once you limit it to subsection 4(a) I would agree 
with that. 

Senator Heinz. Thank you. 

Senator Proxmire? 

Senator Proxmire. Yes; I juBt have a concluding statement. 

The problem that troubles me, of course, is the shift of authority 
from the Justice Department to the Commerce Department, the 
Department which in the first place has no expertise, and in the 
second place, in my judgment, has a clear and conspicuous blatant 
conflict of interest. And that, coupled with the fact that we lose 
sight of in these discussions what the purpose for all this is. 

The purpose for this is to try to provide competition at a time 
when our No. 1 domestic economic problem is inflation. There is no 
better regulator of prices than competition. 

At a time when we are anxious to get the Government's nose out 
of regulation as much as possible, the best way to do that is to have 
v^orous antitrust and have effective competition. 

We don't want to back away from it at a time when the transi- 
tion team of the administration recommended we abolish outright 
the antitrust division of the Federal Trade Commission. 

They backed away from that yesterday when Senator Packwood 
went to the administration and had a talk and apparently came 
out with an assurance that they would not cut the funds for that 
antitrust division. 
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At a time when Murray Weidenbaum sat before tbis committee 
in tbis room about a week or so ago and said that there would be 
no jawboning of inflationary price hikes at a time — maybe that's 
good policy. But coupled with all these other things, it gives me 
considerable pause when we have a situation in which we are 
taking away authority of the Justice Department over internation- 
al price fixing. I am very concerned about that. 

I would like to make one other point, and that is that Mr. Ewing 
indicated, in response to Senator Danforth, that there were 400 
lawyers in the antitrust division of the Justice Department. Of 
course, there eire a couple of hundred lawyers, I guess, in the 
Federal Trade Commission. I am not sure how many, but a couple 
hundred. 

There are 600,000 lawyers in the private sector. There are firms 
that have more lawyers than the entire Justice Department has on 
Eintitrust eilone. And I think that anybody — I am not a lawyer — but 
the lawyers tell me, who have been in the antitrust division, that 
going to court on an antitrust case they are overwhelmed. On one 
side will be one or two harassed lawyers picking papers out of their 
pockets trying to put things together. On the other side are enor- 
mously skilled people that not only outnumber them, but certainly 
outsalary them. And it is not a very fair battle, at least. 

It is kind of like the Little Sisters of the Poor playing the 
Philadelphia 76'ers. 

Mr. EwiNG. Mr. Chairman, I hope you will permit me, remem- 
bering that 1 was such a short time ago associated with the Depfirt- 
ment of Justice, to say to Senator Proxmire: Hear! Hear! Thank 
you! 

Senator Proxmire. Thank you. 

Let me ask if the chmrman would permit Mr. Marinaccio to ask 
a question. 

Mr. Marinaccio. I would just like to ask Mr. Ewing a clarifying 
question for the record. 

I think Senator Heinz, just before Senator Proxmire, spoke to 
you, premised his questioning on the language that would be con- 
tained in section 4 on certification. And your answer was that your 
understanding was that that paragraph contained no change in the 
Eintitrust laws, if you considered that paragraph by itself. 

My question is, if you considered that paragraph in connection 
with the standards in section 2, would your answer be the same in 
the light of the word changes that are contained in Webb-Pomer- 
ene in section 2, "unreasonble effect on prices" in place of "artifi- 
ciality" and "substantial restraint of trade" instead of merely a 
restraint of trade, having full knowledge of the fact that what is 
contained in section 4 is the materizd in the application process 
that has to be matched up against the standard in section 2. 

I guess I am eisking you, then, reading those two sections tt^eth- 
er, with the word changes in section 2, is it your testimony that 
there is no change in the Webb-Pomerene substance? 

Mr. Ewing. No, sir, it is not my testimony that there is no 
change. I w£int to make very clear that my response to Senator 
Heinz was limited to section 4, subsection (a), wmch is simply the 
section requiring an applicant to set out things on a piece of paper. 
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To further answer your quite different question, I think I previ- 
ously testiHed that section 204, which will amend section 2(a) in 
subsections (1), (2), (3), (4), (5), and (6), certainly does contain word 
changes from the existing law. 

I have tried to say, and I think my colleagues here at the table 
have tried to say, that they are not in our judgment major changes. 
But we certainly would not tell you that there are not changes. 

Senator Heinz. Mr. Ewing, my understanding of your statements 
in this regard is, yes, there are word changes from Webb-Pomerene 
but that in your judgment what is found in section 2 and the 
referenced sections is a codification of existing law and therefore 
does not change the substance of existing euititrust law. Is that 
correct? 

Mr. Ewing. I would say it is an attempt to codify what many of 
the people who participated in this process consider to be the best 
thinking on what the law should be interpreted to be by the courts. 

Senator Heinz. And in that regard, if you happen to agree with 
the term "best thinking," which you yourself used, it is presumably 
not only good thinking, but it represents, in the best judgmente of 
the best minds of the best people, no substantive change. Is that 
correct? 

Mr. Ewing. It is not a substantial substantive change. I must say 
that I previously testified, and it is quite true that the words here, 
even in section 204, represent a compromise that was made along 
the way by drziftsmen. And certainly very good antitrust lawyers 
might want to stick other words there. 

Senator Heinz. One of which m^ht have included you, is that 
correct? 

Mr. Ewing. Yes, sir. 

Senator Heinz. Thank you. 

Let me state for the record that we have received some addition- 
al statements that have been submitted, find we will include those 
in the record. 

If there are no further questions, we theuik all the witnesses. 

[Whereupon, at 12:25 p.m. the hearii^ was a^oumed.j 

[AdditionEil materifil received for the record follows:] 
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February G, 19S1 i 



Senate. Subconnnittee on International 



Dear Mr. chairman: 



He underatand that your Subcommittee is scheduled to hold 
hearings February 17 and 19, 1981 on S, 1** which la aimed 
at Btlnulating export trade by allowing banks to own export 
conpaniea and by expanding the Webb~Pomerene Act's exemption 
fron the application of U.S. antitrust laws. 

He represent the International CcmmoditieB Export CoMpany 
(the "ICEC-) located in White Plains, New Vork. Mr. Bmll S. 
Finley, the president and chief executive officer of ICEC who 
has been in the export business for nearly thirty years, has 
asked that we aubtnit on his behalf certain materials which 
he has prepared over the past few years pertaining to the Mebb- 
Ponerene Act and its discouraging effects on domestic competi- 

The material is subniitteiJ to aid the SubccamDlttee in Its 
consideration of S. 14*. Mr. Finley believes that this 
legislation would not significantly expand U.S. exports but 
would instead reduce competition by increased economic concentra 
tion not only through the expanded antitrust exemption but 
through unnecessary banking ownership participation in an 
already viable industry. 

The enclosed material presents Mr. Finley' s argument 
as to how the Nebb-Fonerene Act, intended to help U.S. firms 
OMipete against European cartels, actually encourages anti- 
competitive cartellzation in the United states. Hr. Pinley's 
basic point, made in testimony before the Senate Banking 
Comnlttee last July. 1330, is that increased competition and 
increased production will stimilate U.S. exports. S. 144, 
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despite good intentions, will, Mr. Flnley believes. Only 
decrease competition through the concentration of unnecessary 
(and undesirable) economic power. The banks in particular 
have a large and productive role to play through their 
traditional banking function in supporting tl.S, export 
expansion. As Hr. Finley testified, there are many export 
companies with years of experience willing to participate in 
expanded export trade if the banks will increase their tradi- 
tional types of support. Creative exercise of the historic 
but separate banking function in export trade would yield the 
banks healthy returns without unnecessary participation in the 
control and direction of export companies, 

Mr. Pinley respectfully urges this Subcommittee to 
refrain from approving the far-reaching provisions of S. 144 
which, in Hr. Finley's view, would only produce harmful and 
unintended effects on domestic competition. 

Should the Subcommittee feel that his testimony would 
be helpful to its considerations, Hr. Flnley is willing to 
travel to Washington either to offer testimony at a formal 
hearing or to speak with members of the Subcommittee staff. 

m reach Hr. Flnley In 






Preston Brown 
Enclosure 
PBislnr 
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STATEMENT BY 

F»IL 5HBRER FINLBY 

PRESIDENT AND CHIEF EXECUTIVE OFFICER 

INTERMATIONAL COMMODITIES EXPORT COMPANY 

BEFORE THE 

COMMITTEE ON BANKING, HOUSING AND URBAN AFFAIRS 

UNITED STATES SENATE 

JULY 25, 1980 

Mr. Chairman: 

My name la Emil Sherer Finley. I am President and Chief Executive 
Officer of the International Cooimoditiea Export Company, a firm which 
t founded over 30 years ago and which has becoine a prominent exporter 
of agricultural chemicals, with an annual volume close to a quarter 
of a billion dollars. 

Hay I first express nty appreciation for the opportunity to appear 
today before you and your coiranittee to present my views and those 
of my company in connection with S.2718. 

Nobody can question the importance of increased exports to our 
economy. While those of the other industrialized countries frequently 
represent 20 to 40% of their gross national product, ours represent 
barely 10%. With a continuing annual trade deficit running into 
many billions of dollars, it is understandable that all of us are 
deeply concerned. Unfortunately, some well-meaning legislators and 
certain private interests are creating a climate of panic to gain 



db, Google 



quick acceptance of solutions which eventually will hurt our country 
much nore than the current deficits. Indeed, I am sad to note that 
Congreas can only come up with a bill to encourage the creation of 
U.S. 'trading companies' and expanded antitrust exemption of U.S. 
export activities by amendment of the Webb-Pomerene Act. 

These voices are simply saying that if we will allow virtually un- 
bridled price fixing, with immunity under antitrust laws, our 
failure to export a substantial share of our gross national product 
will have been corrected. I am chagrined by this bill aa a 
business man, as an exporter, as an entrepreneur and as an economist. 

For the past two decades, we have been told over and over again that 
billions of dollars worth of potential annual export business is 
neglected because small and medium size producers are unable to 
develop foreign markets. He have also been told that only one in 
ten U.S. manufacturing firms sells abroad. We are told that this 
new legislation would help materially to get these small producers 
to export. Th* fallacy of it is that the world has changed in the 
last quarter of a century and even the developing and under-developed 
countries now have local industries which can produce the needed 
goods we are talking about and therefore, in most cases, make it 
almost in^iossible for the U.S. to succeed in such exports. He are 
also told that important service contracts abroad elude our major 
contractors. 
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nothing in our antitrust laws that prevents our major 
to join together in projects. 

This highly publicised bill, S.2718, tells us that we should go the 
OPEC way. Hy personal experience tells me otherwise. One ineasure 
of the success of my copany is the Fact that, since 1948, U.S. 
exports have gone up 1400%, while our own exports have gone up 92001. 
We did not need any protective devices or legislation to do this. 
He were able to do it because we paid close attenticHi to the forces 
of supply and dmand and because we were willing to be coapetitlve. 
Surely, we have shown that we are in favor of expanding O.S. exports 
by making this contribution over the years, we ore in favor of 
further expansion, but we believe that such expansion should be on 
the basis of increased, and not restricted, coopetition. 

The purpose of my coating here is to warn this co^ttee of the 
dangerous features of any expansion of the antitrust exeaptions under 
the Nebb-Pomerene Act. I have testified in 1978 before the National 
Comlssion for the Review of Antitrust Laws and Procedures. I have 
also presented a lengthy policy statement before the Hational 
Journal's Policy Porun in 1979. 

I have testified before the Subco^ittee on Foreign Coonerce of the 
Coanittee on Coonerce on S.3754 in January, 1972. I request that 
all of these statements and enclosures be included in the hearLng 



db, Google 



tn many of these papers, t have described typical Webb-Fcunerene 
associations and have shown that, contrary to the generally accepted 
concept, the expansion of the Webb-Pomerene Act's antitrust exemp- 
tion will not stimulate an increase in our exports. As we all know, 
this oxsmption was intended by Congress originally to enable small 
U.S. businesses to compete against the then prevailing European 
cartels. Contrary to this intent, this exemption has enabled, in 
fact, large U.S. companies to fomt cartels of their own, most often 
in the areas where there is practically no foreign competition. 
Moreover, this exemption has discouraged, and not encouraged, 
competition and has led, and continues to lead, to further U.S. 
cartelization and control over the flow of U.S. exports. If exports 
are being restrained now, as they certainly are, they would be 
restrained even more if such bills were to pass. The most disturbing 
fact about all this is that the Webb-Pomerene associations benefitting 
from antitrust exemptions are composed mostly of members which, 
together, dominate also our domestic scene. Their immtinized actions 
taken with respect to export pricing and setting quotas have a direct 
and adverse effect on the domestic market which they are able to 
influence simultaneously. Thus, our farmer, our worker, our trades- 
man and, of course, our consumer, is forced to pay higher prices 
for the product. 



The 1967 FTC study and hearings on the operation i 
conducted by the U.S. Senate demonstrated how little that Act and 
its antitrust exemption have done to encourage U.S. exports since 
1916. To stimulate U.S. exports, we do not need the continuation 
and Axpansion oE an act which encourages antl-competltlve behavior. 
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Ws need, instead, to recognize that our failure to gain our appropriate 
share of the export market is due to this very anti-competitiveness 
which, in turn, contributes dramatically to our overall declining 
productivity, inflation and much, much higher domestic prices of 
products . 

The companies who need it the least benefit from the a nti -competitive 
blessing of Nebb-Pomerene and have produced hordes of vitnesses to 
testify about the desirability of continuing that blessing. The 
general public who will be adversely affected cannot usually muster 
the resources to make its voice heard. 

Our export markets will expand with more - not less - competition. 
Cranpanles such as ours can contribute to the give and take of the 
markatplace if they are allowed to. 

As my national Journal article illustrates graphically, the Hebb- 
Pomerene associations operate by excluding such companies as ours 
from the marketplace so that prices can be set for export and 
dwnestically production can be restricted. 

The bill would also permit banks, bank holding companies and inter- 
national banking corporations to own export trading companies. The 
arguments for doing this point to the fact that bank organisations 
are able to reach out to a large number of small and medium size 
companies who may manufacture exportable products. My question Is 
— why don't these banks reach out to these companies now? Or for 
the past 25 years without this legislation? The other argument for 
the banks to participate is that their international branches and 
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correspondent a are in on excellent position to identify potential 
foceign markets and customers. Surely, they have been doing this 
for many decades and any exporter or manufacturer can get the banks 
to give them that information. Why is it, then, that they are 
asking for this legislation? My suspicion is that the power of 
the banks would be enhanced without corresponding contribution 
toward the expansion of exports, but with dramatic increase in the 
leverage which the banks would have to control and restrict exports 
to achieve their specific objectives and reducing the competition 
between the banks and making it even less likely for an independent 
exporter to be able to obtain suitable financing. 

It is noteworthy that a number of commissioners of the National 
Commission for the Review of Antitrust Laws and Procedures favored 
outright repeal of the Hebb-Pomerene Act. Their instinct was right. 
It is increased competition and increased productivity of capital 
and labor that represent the foundations on which to build an 
expanding export trade. It is the essence of free trade and of 
America. He should all keep these points in mind when the decisions 
are made on the new export policy of our country. 
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POLICY FORUM 



The Realities of United States 

Foreign Trade and The Fictions 

Of Our Cartel Advocates 

by Emil Shersr FInliy 
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Hr. Jack Valentl 

President 

Motion Picture Export Association of America 

I appreciate this opportunity to share with you my 
views on S. 144, the Export Trading Company Act of 1981. 

The Issues before you in the consideration of this 
legislation are of immense importance because the great 
economic priority of the 1980s will be the capacity of the 
United States to rise to the challenge of both productivity 
and export trade. The war for export trade will be waged 
without pause by a growing number of nations In all parts 
of this shrunken planet. That is why I am pleased that 
Title II of S. 144 - - which passed the Senate unanimously 
In a similar bill last year - - again sets forth the worth 
and value of Webb-Poroerene associations In this nation's 
reach for larger shares of world markets. 

The Uotion Picture Export Association of America (HPEAA) 
was formed under the Webb-Pomerene Act some thirty-five years 
ago to promote the export of American films, and to fight the 
barriers and restrictions which continuously threaten to choke 
off access to foreign markets. The cooperative action made 
possible through UPEAA is to a large extent responsible for 
the remarkable preservation and expansion of American film 
and television markets abroad. 

As president of the HPEAA, I have been a personal witness 
to the often hostile environment of extensive foreign 
government cartels, quotas and intervention. Without the 
embrace of Webb-Pome re ne , the United States film and television 
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industry would have been seriously, perhaps fatally crippled 
Id its efforts to win the patronage of forelsn audience^ for 
the creative proEramning vhlch licenses film to almost 120 
nations beyond the rim of our sbores. 

HPEAA markets American films and television programs 
throughout the world in a political climate and social 
atmosphere which is fragile, and in many areas, bracketed 
and armored against our marketing movements. We continually 
face a panoply of obstructions and restrictions designed to 
shrink the American share ot the cinema and television world 
market: import quotas, distribution quotas, screen quotas, 
printing and dubbing restrictions, special Import charges, 
and the like. 

We also face, In some countries, exhibitor monopolies 
or combinations, where theaters are municipally or government- 
owned or otherwise bound together in a tightly controlled 
entity, sealed against Intrusion. Then there are government 
monopolies of the film arena. Eastern Europe is an obvious 
example of that barrier. And there Is the tendency in third- 
world countries for the government to single out the motion 
picture industry and organize a monopoly to control all 
distribution of films. Finally, in the television area, the 
normal situation is a monopoly buyer, usually a government 
agency. Under the Webb-Pomerene Act, the HPEAA has been able 
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to construct trading arrangements, not always as good as we 
would like, but vorkable. 

I could catalogue other trade barriers: ad valorem 
duties, arbitrary income taxes, discriminatory admission 
taxes, special dubbing fees, release taxes, and forced 
accumulation of blocked funds. The list is long and relent- 
less. The crucial point is that without Webb-Pomerene , the 
American film industry would be an invalid, and we would not 
be able, as we are now to return to the United States about 
$800 million in surplus balance of trade. 

In the fall of 1979, when an extensive review of export 
trade associations was undertaken by a Presidential Commission 
and studied in detail by an Advisory Panel of business 
leaders, I presented my views on the need for export trade 
associations and pointed out the benefits to UPEAA's members 
and suggested that these benefits should be available 
generally to more exporters. As this Ccnniittee may recall, 
the Business Advisory Panel and the Presidential CamiEslon 
adopted this recomnendation and it Is embodied in S. 144. 

Because the Webb-Pomerene Act, and the limited anti- 
trust inmunity which it provides, have been a vital elenent 
in American film exi>oTts, I have been outspoken in favor of 
strengtbening its protection and extending its benefits to 
other American exporters, including service industries. 
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S. 144 Is deslgDed to acccmipllsh all of the objectives 
which I have mentioned, and the HPEAA supports this legisla- 
tion and Its underlying philosophy. We urge favorable 
consideration of the Webb-PomeTene provisions of this bill 
and their passage by the Senate. 
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livdeperKtent Insurance Agents of AmeKa 




Saoilot Jaka Gam 



I>*«T SMUur earn: 



Bsnkini CDOnlEt 



WMiablp of export CTullag co^ulai li bound to have sdveFse l^llutloDa 
tor TSMny saall 'bmlriMies not prlullrgml to h«ve «ccmi to banlu' capital, 
ctadlt, financial ncardi, anil wpertlse. Horeovei Utf advutages ta 
azpoTt tiadlng ctrnpAa^ clients that nay derive froa a bask a ability tn 
aB|at« In • full range of export aervlcei through an export trading coi^any 
MT ba Bora than offaat br nDO-cow*tltlT* tla-ina of chaaa aanleai te 
ctadlt. 

Specif ieallj , laBivaga eootalned In Sactlona 103 (a) 3 and A of tba 
Act victuallT ature* adnrae l^wet on a bw chrivlBg and falshl; co^Mtltlva 
BOO-af filiated export Inauiane* aarkat, and on potential export tTadlng 

Ilkat aectlon include! idthlB Che definition of collateral aarvlcea te 
be provided by export trading dcmpanlea the ten 
qualified la anj uaj, the term could be Interpra 



Udltianally, the proposed 1)111 contalni Dd language that would pmtacc 
export trading cCnipany cllenta troB direct or Inplled tie-lna of iDBurance 
•alee to the credit and aanagcrial Mrvtcaa the co^anlai vlU "be offering. 

Horaover, It le unclear frov Che Act^ or froa enr prarlma cooBlCtaa 
record, nhather all of the permlaeablc toauraocg aarvlceB are to b« lubleet 
to tba traditional atata Tetolatarr appuratu* eatabliahad by cba MeCarcaB- 
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Ferguaon Act. Sp«eifieall;, It Is imdaar iriwthar, if Indudad within tba 
daflnltlon of Insurance, offahore axport Inamance captives are intanded to 
b« subject to acatc ragulatlon, or will b« able to cacapa the rigora of 
BtaCe overalght and enforcaaest. 



E^ort trade InBuraaea servleaa era available today fron ataj 
tt coiqietltlve prlcea. Introduction of additional souTcee, of 
1 acope, imfalTl; advaotated b; access to capttel, credit, sod 
>1 serrlcsB, would se«a at best unnecaaaary and at varat aaCraaely 
harmful to existing oarkets and potential dleota. 

IIAA would propose as a csnedy the deletion of Che word "Isaurance" 
froB aectlona 103 (a) 3 and 4. Additionally, the cooalttee's report 
should make explicit the co^^ttee'a awarenesa of the dramatic shift in 
heretofore traditional public policy that eoactaent of S. lAA would 
Including poaaible Bdverae effects on bualneaaei now associated with 
export trading, but denied access to the cos^etitlve edvaDtagea export 
trading companlea will eojo; should thla bill become lau. 



Sincerely, . 
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STATEMENT OF WILLIAM M. POOLE, PRESIDENT, 

GEORGIA IIITERNATIONAL TRADE ASSOCIATION 

IN FAVOR OF S.144i 

PROMOTING THE FORMATION OP 

EXPORT TRADING COMPANIES 



The Georgia International Trade Association ("GITA"), a 
twenty-eight -year -old association of over two hundred menbers 
involved in international trade, welcomes this opportunity to 
lend ita support to S.144, a bill intended to facilitate the 
formation and operation of Export Trading Companies ("ETC's") 
and Export Trad* Associations ("ETA's"). The GITA believes 
that the creation of ETC'a and ETA's is a significant step 
which will facilitate Increased export activity by Georgia 
industries which are already involved in international trade 
and will encourage those Georgia conpanies that are not 
engaged now in international trade to enter the export 
field. The GITA supports the concept of the ETC as a way 
ofi (1) reducing the financial risks of exporting by 
arranging purchase and resale of goods by the ETC in overseas 
conmerce; (2) pooling the financial resources of potential 
exporters so that they can obtain the best advice available 
on export matters; and (3) achieving desirable economies of 
scale in the overseas marketing of U.S. goods and services. 
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Many Geocgia companies could compete aucc«Bsfully with 
£br«ign firms in th« export markat, but th«y have chosen not 
to do so b«causa of the obstacles which they face. On its 
own, how can oiM small or even medium-aizad firm identify 
foreign markets, arrange reliable delivery schedules, conduct 
negotiations involving foreign currencies and methods of 
payment, and obtain sound legal advice concerning applicable 
U.S. and foreign laws? It cannot. But the GITA believes 
that an SIC will give these potential exporters the 
assistance necessary to guide them through the unfamiliar and 
complicated procedures associated with export trade. 

The GITA also supports the clarification of the antitrust 
laws included in title II of S.144. The GITA believes that 
the U.S. antitrust laws, as currently implemented, have had 
an inhibiting effect on U.S. exports, whether intended or 
not. By setting forth the specific eligibility standards for 
an ETA's antitrust exemption, the Justice Department, the 
Federal Trade Commission, and now the Department of Commerce 
can more effectively enforce the antitrust laws when 
necessary. The provision of a certificate of limited 
antitrust exemption will give business an Indispensable 
certainty previously denied — so long as the certification 
process la expeditious and does not become a new hurdle. 
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In addition to the proposed S.144, the GITA ezpreaaes its 
support for Congressional efforts to deal with other export 
disincentives. These disincentives Include liaitations on 
DISC tax deferral benefits, which the GITA believes should be 
extended to ETC'a; excessive taxation o£ U.S. employees who 
live and work abroad; certain unreasonable provisions of th« 
Foreign Corrupt Practices Act; and export controls which have 
been dictated by U.S. foreign policy. 

Finallyt the GITA encourages all efforts of Congress and 
the Adainistration to restore the nation's economic health. 
He remain confident that United States ingenuity and 
determination, diligently applied to the challenge Qf 
improving our balance of trade through increased exporting of 
United States products. Mill allow us ta regain our 
pre-eminent position in world trade and commerce. 

Thk Sbcretabt of Comhkrce, 
Waihittgton, D.C, March 11, 1981. 
Hon, John Hbinz, 
U.S. Senate, 
Washington, D.C. 

Dear Senator Heinz: As you prepare for Committee markup of S. 144, I repeat 
how pleased 1 was to testify before the International Finance Subcommittee on the 
export trading companies bill last month. As I indicated then, the AdministratiiN] 
feels strongly that the need for this l^islation tma been well demonstrated. 

The l^islation is important because it addresses the problem we have had in 
encouraging medium- and small-sized U.S. manufacturing companies to export. We 
need to be sure that this laive segment of American industry which is highly 
productive and competitive m{£es use of its strength and is not unduly restrained 
from entering the export market. This Icsislation will foster a fundamental im- 
provement in export performance. 

S, 144 responds to our export problems and remains responsive to other important 
policy consioerations. The banking provisions in the bill provide incentives to mobi- 
lize the skills and resources of banking institutions yet, through careful regulation, 
they respect the safety and soundness <rf the banking system. Similarly, the Webb- 
Pomerene revisions in the bill grant a degree of certainty to exporters without 
altering or impairing the fundamental antitrust laws which are necessary for our 
domestic economy. 

While the Administration sympathizes with the goal of providing some diract 
financial backing for trading companies, we cannot ^vocate such a course in light 
of overall budget priorities, 

I thank you and members of the Committee for your prompt consideration of this 
legislation. 

Sincerely, 
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SUBCOMMITTEE ON INTERNATIONAL FINAMCE 

HEARINGS ON 

EXPORT TRADING COMPANY ACT OF 1981 



NATIONAL ASSOCIATION OF EXPORT COMPANIES, INC. 

200 Madison Avenue 
New York, N.Y. 10016 



I. Introduction 
This written statement is being submitted by 
the National Association of Export Ccxnpanies (NEXCO) , the 
principal national association o£ United States ccxnpanies 
engaged in exporting and facilitating the exportation of 
goods and services produced in the U.S. HEXCO members 
consist of export management and export trading companies 
that fall within the definition of export trading ccnpanies 
(ETCs) in Section 103 of the proposed Export Trading Company 

Act of 1981. 

The Association is disappointed that a representa- 
tive of SEXCO was not given an opportunity to testify in 
person at the recent hearings of the Senate Banking Sub- 
COTiraittee on International Finance on export trading company 
legislation (S.144). Instead, we can only hope that these 
cwnmenta on the legislation will prove adequate Co 
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give the members of the Senate Banking Comnittee an accurate 
picture of the existing export trading cisipany industry and 
the dramatic effect S.144 is likely to have on it. 

HEXCO supports the general thrust of the Export 
Trading Ccnpany Act in recognizing the invaluable role that 
ETCs play in prctnoting the sale of D.5. goods and services 
overseas. We endorse the statutory mandate directing the 
Secretary of Ccmnerce to encourage the development of export 
trading ccnpanies. 

Moreover 1 HEXCO welccmes steps that %fould foster 
a partnership between banking organizations and ETCs in order 
to facilitate the marketing and financing of D.S. goods and 
services abroad. 

We heartily embrace measures that will attract 
financial support to our industry and permit ETCs to have 
access to the widest possible group of banks. This is the only 
way to ensure the safe and healthy growth of ETC-backed ex- 
ports in the U.S. 

In this regard, NEXCO supports the legislative 
concept embodied in S.144 of granting banking organizations 
authority to make equity investments in ETCa. However, we 
cannot endorse those provisions of the legislation that would 
permit banks to own and fully control export trading companies. 
He are convinced that outright cwnership by banks would disrupt 
our Industry without the prospect for meaningful inpcovenent 
in U.S. export performance any time soon. Ctotright control 
would force ETCs to becccne "captive borrowers' of their owners 
and limit the spectrum of potential lenders to ETCs. Horaover, 
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outright control by banks would represent a major ccmnerclal 
experiment and a dismantling of the 1933 Banking Act that 
Congress should approach gradually and only with •xtreme 



NEXCO recommends, instead, an alternative approach 
to the question of bank ownership of ETCs in line with the 
suggestions of the Federal Reserve Board. We believe banks 
should be permitted to take an equity position in ETCs, but 
a non-controlling position of less than 20 percent ovmership. 
Furthermore, such investment might best be exercised through 
bank holding ccinpaniee or Edge Act corporations in order to 
reduce potential conflict of interest problems that could 
well arise as banks try to meet the non -discriminatory loan- 
term requirements of S.144. 

HEXCO urges Congress, while considering the Export 
Trading Ccnipany Act, to study the need for the removal of 
disincentives for ETCs and the desirability of constructive 
incentives. For instance. Congress should permit ETCs to 
charge fees for ocean freight brokerage, fees which are denied 
them under the regulations of the Federal Maritime Ccnmnission. 
Brokerage fees would enable U.S. ETCs to compete on an equal 
basis with foreign ETCs that are permitted to profit fron such 
brokerage. Moreover, Congress should examine the need for 
tax Incentives for ETCs, extending Dctnestic international 
Sales Corporation benefits for smaller exporting firms. 
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The best estimates far the perEannance of export 
trading companies Indicate that ETCs accounted for $17 bil- 
lion to $22 billion in exports of manufactured products in 
1980. In other words, exports by ETCs represented approxi- 
nately 8-10 percent of the total $217 billion in U.S. exports 
last year. If the approximately $25 billion in 19B0 agricultural 
ccnmodity exports sold by U.S. grain trading ccmpanies are 
added in, the share of exports handled by all ETCs approaches 
22 percent of U.S. exports. 

We calculate there are sonie 1,000 export trading 
ccmpanies in the United States serving close to 10,000 manu- 
facturing and service ccmpanies in selling their products 
overseas. Although ETCs serve the export needs of major 
U.S. corporations, particularly divisions of major ccmpanies 
trtiose products cannot easily be handled by the primary ex- 
porting arm of the parent company, the bulk of the U.S. ccnpa- 
nies that rely on ETCs are onall and medium sized concerns. 
On balance, these smaller enterprises range in size from 
$500,000 to $200 million in annual sales and depend on the 
marketing expertise and related services of ETCs to facilitate 
their ccmpetition in foreign markets. 

Export trading companies serve American manufacturers 
ranging from ccmpanies that ship 10 percent of their pro- 
duction abroad to ccmpanies that derive more than a half of 
their sales revenues from exports. Although some of these 
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conpanies ace able over time to increase their export volume 
sufficiently to justify their joining the ranks of U.S. 
corporations that export independently, many of them must 
cely on continued suppoct from ETCs in order to export ef- 
fectively. Occasionally, companies have terminated their use 
of ETCs and struck out on their ovm in foreign markets , only 
to return to using ETCs when their own export efforts proved 
inadequate. More often, howavec, companies turn to ETCs after 
an initial disappointment in the marketplace overseas. 

The essence of an effective export trading company 
operation involves service to a cluster of firms sharing 
ccnnpatible product lines. A synergy occurs when large and 
small cctitpanies' products are marketed by a single export 
trading ceanpany. The ETC ia able to provide a panoply of 
foreign contacts and export services that would not be avail- 
able to an individual manufacturer or for manufacturers in 
widely disparate product areas. In a sense, the £TC creates 
a critical mass which varies depending on particular circum- 
stances and this mass enables ETCs to provide the economies 
of scale that individual small exporters do not enjoy. 

This synergy is the product of a fairly delicate 
balance among the suppliers of an ETC and can be destroyed 
easily should the cluster of an ETC's exporters be disturbed. 
Export trading ccnpanies have increasingly recognized the 
importance of the cluster effect and have concentrated their 
efforts to increase the benefits derived from grouping product 
lines in a unified sales and marketing strategy. 
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This synergy has played an Inportant part as 
NEXCO membec cctitpanies have achieved a seven-fold rate of 
growth during the past decade. He estimate that similar 
increases have been attained throughout the industry. In 
coraparison to this 700 percent increase in export trading 
company business, U.S. exports of manufactured products 
have expanded only 403 percent, frcnt $29 billion in 1970 to 
$117 billion last year, while total U.S. exports increased 
only 329 percent frcm $66 billion to $217 billion. Rathar 
than stagnating, ETCs have been a growth industry and tha 
$17 billion to $22 billion astimated exports that we generated 
last year supported approximately 680,000 to 880,000 American 
jobs, based on the Ccnmierce Department's projection that every 
$1 billion in exports creates 40,000 jobs. 

Plainly, the STC industry is a healthy and rapidly 
expanding industry that contributes in considerable measure 
to the promotion of U.S. axporta. We want to enlarge our 
contribution to the export potential of tha United States and 
believe that more active support frcan the Ccmmerce Department 
and banking organizations will be helpful. Nonetheless, the 
U.S. should not permit this vital industry to be jeopardized 
by legislative proposals that would greatly alter the ownership 
of ETCs without any accctnpanying assurances that such changes 
will work for the good of the industry rather than merely dis- 
rupt it. 
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III. NEXCO Is Concerned The U.S. 

May Place Too Much Tcust In 
A Legislative Cuce For Its 
Balance Qf Payments Problema 

Congress and the Executive Branch have properly 
expressed great concern that the United States has accumu- 
lated a balance of merchandise trade deficit of nearly $100 
billion during the past three years. Nonetheless, this 
concern must be tempered by a recognition of the full spectrum 
of trends and factors that determine the state of the U.S. 
balance of payments. Dismay over the failure of U.S. ex- 
ports to produce a balance of payments surplus must take into 
consideration the dramatic surge in our imported oil bill to 
SSO billion in 1980 and the fact that the U.S. balance of 
current account — i4ilch includes the merchandise trade 
account — was $5 billion in the black last year and is ex- 
pected to grow into a $15 billion surplus in 1981. 

Export trading ccrapanies, while not an inconsequential 
factor in U.S. expcort performance, sbace the spotlight with 
other, more pervasive influences. The decline in U.S. pro- 
ductivity rates, the obduracy of U.S. inflation and fluctua- 
tions in the business cycle all play a greater role in deter- 
mining the ccnnpetitiveness of U.S. exports in foreign markets 
in terms of price, technological superiority and availability. 
In addition, government policies and regulations can often 
act as deterenCS to American exports. Familiar examples of 
such export disincentives are U.S. antitrust laws, East-West 
trade controls, the extraterritoriality of U.S. environmental 
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statutes, anti-boycott laws, the uncertainties contained in 
the Foreign Corrupt Practices Act and certain cargo prefer- 
enca laws. These deterrents to exports affect BTCs as well 
as the entire U.S. business ccmmunity. 

Export trading ccnipanies cannot be expected to 
conpensate for an unhealthy U.S. econony, nor negate the im- 
pact of overregulation of U.S. exporters. 

Sone will doubtless point out that export trading 
ccmpanies are only one aspect of U.S. prranotion and that 
Congress and the Executive Branch are considering a variety 
of proposals to enhance U.S. export sales. Nonetheless, we 
are concerned that the U.S. may be placing too much trust in 
a legislative cure for the U.S. balance of payments trade 
deficit by seeking to inject bank ownership into the export 
trading company industry. He welccxne greater participation 
by banks in the export activities of ETCs but question the 
desirability of extending such participation to include out- 
right ownership and control of ETCs. He suspect that pressure 
for legislation such as Title I of S.144 would be a great deal 
lass intense, and perhaps minimal, if the bill were being 
considered in the wake of other legislation to increase U.S. 
export perfonnance rather than in the vanguard. 

Our concerns that S.144 may be a symptom of overly 
great expectations among those who hope to increase U.S. ex- 
ports is also based on the rhetoric of the bill's proponents. 
For instance, the Cconerce Department has long heralded the 
prospect that there are at least 20,000 American ccmpanies 
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waiting to export, companies that will do so once export 
trading ccoipanles take an interest in them. This vision 
appears to ignore the inherent mechanics of the D.5. open 
market system which has historically been a remarkable vehicle ' 
for matching untapped donand with profit^nlnded suppliers. 
The Ccnmerce Department estimate assumes that these 20,000 
latent exporters can be harnessed merely by permitting banks 
to own ETCs. 

In fact, NEXCO members, and many other ETCs, 
participate on a regular basis in "match making" conferences 
sponsored by the Department designed to bring potential ex- 
porters together with ETCs. Dnfortunately, the results have 
often been disappointing to the ETCs as well as the manu- 
facturers Involved. The mere fact that a U.S. cranpany pro- 
duces a good or service does not necessarily mean that the 
conpany can compete overseas. The products must cctnpete with 
many similar products fron the U.S. and other exporting 
countries. The price, technology and availability must be 
comparable. If not superior. In order to penetrate foreign 
markets. Often n.S. ccmpanies are unable or unwilling to 
tailor their products to suit the foreign market. As export 
markets beccme increasingly important to U.S. companies, many 
of these problems will doubtless be resolved. However, the 
solution will not turn on the issue of ownership of ETCs. 

Other proponents of bank ownership of ETCs paint 
enticing pictures of American trading conpanles patterned 
after trading enterprises operating In Japan and western 
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Sarcpe. Hcmever, irfteii they coDtrost the SAgnitade o£ the 
eziKut. sales of tbe leading Japanese export Cradlog coaqpanles — 
ezpcessed often in the tens of billions of dollars annually — 
tbese advocates fail to nention the vastly different social, 
political and ecoocmic structures of the United States and 
Japan. The bulk of Japanese exports are channelled through 
export trading companies, even the exports of the largest 
Japanese industrial corporations. Kajor O.5. corporations 
prefer to export their products tbeaselves. Although this 
fundamental difference is understood by oiost people faniliar 
with export trading caapanies, the vision of globe-straddling 
d.S. export trading c^npanies patterned after Mitsubishi oc 
Hitsui continues to beguile advocates of bank ownership of 
ETCs. He heartily endorse the need for greater U.S. support 
for ETCs and better financial arrangements; however, we are 
highly skeptical that outright bank control is the answer. 

rv. Bank Control Of ETCs Hill Disrupt 

The Industry In Spite Of legis- 
lative Safeguards 

The Federal Reserve Board and Federal Deposit 
Insurance Corporation have expressed deep concern over bank 
controlling ownership of export trading ccnpanies and have 
reccDmended that banking crganizatioos be authorized to make 
only equity investments in ETCs of less than 20 percent of 
outstanding shares. The agencies base their concern on sndi 
bank~related issues as risk exposure, diverslcn of limited 
bank capital resources froa critical capital foraation functions 
and philosophical objections to a breach in the protecticms 
afforded by the Glass-Steagall and Bank Holding Ccmpany Acts. 
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However valid these concerns may be, they lie outside our 
areas of expertise. MEXCO is disturbed by the disruptive 
impact bank ownership would predictably have on our industry. 

Our concerns over bank control of ETCs ars three- 
fold: (1) th« prospect that bank ownership will create wide- 
spread uncertainty and disrupt the existing industry; (2) 
banks have no special capability to manage ETCs and export; 
and {3} the legislative safeguards in S.144 will be unenforce- 
able in large measure. 

The Export Trading Ccxnpany Act would allow banking 
organizations to invest as much as five percent of their 
capital and surplus in equity ownership of ETCs. Witnesses 
have stated before the Comnittee that the most likely candi- 
dates for such investment are the approximately 200 largest 
U.S. banks with previous extensive experience in international 
banking activities. 

Unfortunately, limitations such as these have no 
meaning in fact. According to Fortune magazine, the 50 
largest commercial banking ccoipanies in 1979 recorded a total 
of $35.2 billion in shareholders' equity in terms of capital 
stock, surplus and retained earnings. Based on the five-per- 
cent cap in S.144, these banks would be permitted to Invest 
as much as Sl.B billion directly or indirectly in ETCs. Citi- 
corp alone, with a shareholders' equity of S3. 6 billion, would 
be able to Invest S180 million in ETCs. Investments of these 
magnitudes might be appropriate to enable the banks to buy out 
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the larger Japanese trading conpanles; they will aurely over- 
whelm the entire U.S. ETC industry. Citicorp might elect to 
purchase half a dozen of the larger American firms or dozens 
of smaller specialized enterprises. Collectively, the top 
50 banks could buy out every U.S. ETC. It is academic to 
speculate about regional and snaller banks otming shares of 
ETCs because there would be no industry left to own after the 
big banks had made their selections. 

As banking organizations begin to purchase control 
of ETCs, the industry will inevitably be paralyzed by un- 
certainty. In spite of legislative precautions baicring the 
use of a bank's name with respect to a bank-affiliated ETC, 
manufacturers will learn very soon which ETCs are otmed by 
which banks. Moreover, these companies will be under severe 
pressure or temptation to terminate their relationships with 
non-bank ETCs or will postpone any decision to ccramence a 
relationship until they know whether or not the ETC will be- 
ccKne affiliated with a bank. As a result, many existing ETCs 
will lose suppliers while a majority will be unable to establish 
new supplier relationships until the uncertainty of bank owner- 
ship is resolved. 

Once banks decide to buy ETCs or establish their 
own, the need to get off the ground quickly, before their 
banking competition does, will dictate that banks will seek 
out and attract the largest and most attractive exporting 
manufacturers of existing ETCs. The banks will want to have 
the largest suppliers, if not singly because the banks are 
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used to dealing with large cccnmeccial enterprises, because 
they will need to accjuire a core of substantial exporters 
to prop up their new ETCs. 

The results of this banking intrusion into the 
ETC industry vill be highly disruptive and not constructive. 
First, bank ownership will involve a significant shuffling 
of the deck as ccnpanies shift relationships from one ETC 
to another, largely away from non-bank ETCs and toward bank- 
affiliated ETCs. Second, at the start at least, this shuf- 
fling wilt in no way increase the size of the deck. Firms 
may well realign their relationships with ETCs, but this will 
not entail growth in exports nor the absorption of new ex- 

In fact, the redistribution of exporting manufacturers 
is likely to cause a diminiahment of U.S. export activity 
through ETCs for an extensive period of time. The reason for 
this can be traced back to our description of a synergy that 
ETCs create in behalf of their suppliers when several ccnpa- 
nies, whose product lines are ccmpatible with one another, 
are clustered together under the unified marketing strategy 
of an ETC. We are convinced that important economies of scale 
and market penetration would be lost if the larger manufacturers 
were attracted away frcan existing ETCs to bank-owned firms. 
Inevitably, the biggest losers would be those smaller suppliers 
that are most dependent on the synergy created for their pro- 
ducts by ETCs. These smaller firms would either have to ac- 
ccmmodate themselves, if they could, to the marketing strategies 
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of ban)!-af filiated BTCb oc stop exporting. 

In the early years, at a minimvnii , bank control of 
ETCs would likely involve a decline in the number of U.S. 
cctnpanies that export their goods and services, not the in- 
crease proponents of S.144 intend. The falloff would be moat 
dramatic among smaller firms while larger suppliers shifted 
to bank-owned ETCs. Should a majority of the largest sup- 
pliers concentrate around bank ETCs, the decline in anall 
exporters might well became permanent — a perversion of the 
objectives of S.144. 



Banking and exporting are two different businesses. 
To be sure, financing is an important adjunct to exporting, 
indeed an essential aspect of exporting. Nonetheless, bank 
financing is an ancillary step in the process of selling goods 
and services in foreign markets. Banking and exporting activi- 
ties are not synonymous nor is marketing an adjunct to banking. 

The Export Trading Company Act, in authorizing 
bank control ownership of ETCs would vitiate this relation- 
ship and, in doing so, place bankers in a position of management 
of exporting firms without the knowledge or competence to suc- 
ceed. Realizing this fact, banks will doubtless buy the neces- 
sary expertise from existing ETCs or buy the firms intact. 
We cannot make this point too strongly. The backbone of every 
ETC is its expertise in exporting, expertise which resides in 
the trained personnel who work for and operate ETCs. This 
expertise takes years to develop through careful training and 
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experience. It cannot be replaced easily and must be nurtured. 
He would be deeply disturbed at the prospect of a sudden wave 
of bank sponsored raids on our trained export personnel. More- 
over, it is NEXCO's Strong belief that this entire process need 



S.144 contemplates bank control of ETCs where 
participation by means of a limited equity investment would suf- 
fice. Export trading ccnpanies are a highly entrepreneurial 
breed of commercial activity which has thrived and will con- 
tinue to thrive on incentives to export. These firms can best 
serve as a vehicle for expanded U.S. exports, independently 
of bank ownership. All that is required is a sound partner- 
ship between ETCs and banking organizations to provide the 
financial fillip that ETCs need to compete effectively in 
foreign markets. 

Finance is an important aspect of many industries. 
And, by their nature, national banks enjoy enormous financial 
resources. Does that mean, then, that banks should be per- 
mitted to control the businesses to which they lend money? 
Should all small and medium sized establishments become the 
province of the large banking organizations? The answers, 
we suspect, will be, no. Nonetheless, S.144 singles out ex- 
port trading companies as an exception to the rule, presumably 
because exports are important to the econcniic welfare of the 
United States. Exports are, indeed, important. As we have 
discussed earlier in this statement, however, the success of 
U.S. export performance relies on a great many factors, many 
of which dwarf export trading companies in importance. We 
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endorse efforts to encourage ETCs and have done so for many 
years preceding the introduction of the Export Trading Conpa- 
ny Act. He doubt the wisdcni of adopting the axtrone solution 
of authorizing bank control of ETCa when a partnership would 
be as effective s means of fostering the growth of exports. 
Bank financing is an important, but nonetheless, subordinant 
facet of export trade. 

Any objective observer of the legislation before 
the Committee must wonder what the motives of the banks may 
be in seeking authority for Cull ownership of ETCs and re- 
jecting partial ownership. In opposing 20 percent ownership 
of ETCs, banks raise the question of iriiy they ore interested 
in ETC ownership at all. If a minority ownership position 
fails to make good econcniic sense, then full cwnership might 
actually be «forse. Perhaps, though, banks have a grander 
design in mind in seeking to enter the field of exporting. 

The Nondiscrimination 
Safeguards Of S.144 Are 
Onenforceable 

NEXCO is concerned that the drafters of S.144 have 
assumed the problems inherent in bank control of ETCs can be 
disguised or corrected by Federal bank agency regulation. 
Many of the restricting provisions in Title I — setting in- 
vestment and loan callings, for instance — are not restrictions 
at all, as we observed above, or are largely unenforceable. 
Nonetheless, the legislation would place responsibility for 
enforcement in the laps of the Federal Reserve Board and other 
agencies without setting standards that adequately counterbalance 
the troubles that bank control o£ ETCs will surely bring. 
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In particular, we are convinced tha courts and 
bank regulatory agencies will be unable to enforce the pro- 
visions in Section lD5(c) (4) of S.144 designed to prevent 
banking organizations that own ETCs front extending credit to 
an ETC or custcmer Of an BTC "on terns more favorable than 
those afforded similar borrowers in similar circumstances..." 
In the first place, the language does not appear to embrace 
instances when a baiUt denies credit to an unaffiliated ETC 
or ETC custcmer, even though it has extended credit to its 
affiliated ETC. A loan turndown has no terms, favorable or 
unfavorable. 

Moreover, it would require a conprehensive Federal 
monitoring and audit program to attempt to police credit 
granting to ETCs. This, in turn, would demand a specific of- 
fice for ETC affairs at the Federal Reserve and other agencies, 
staffed by persons knowledgable of the exporting industry. 
The agencies would have to establish a procedure by which 
persons could file cooiplaints and receive a fair hearinc) with 
regard to the lending practices of bank-ETCs. In the end, 
however, even the largest agency staff would have trouble 
policing lending practices which are inherently vulnerable 
to subjective decision-making even when potential conflicts 
of Interest are not involved. However, potential conflicts 
of interest are very much present whenever a bank must determine 
whether to allocate limited credit funds to its own affiliate 
or a ci^npetitor. 
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Ccnmon Bense would dictate tbat the Federal Re- 
S«rve Board is correct in stating that an arms-length rela- 
tionship between banks and ETCs can best be maintained if 
banks are limited to owning less than 20 percent of ETCs. 

The banks argue that they must enj^ £ull ownership 
oC ETCs in order to exercise otanagement control over inherently 
risky export activities and Chat control is necessary in order 
to guard against unsound financial policies. We believe thes« 
arguments are flimsy because banksi as major aharaholders in 
ETCs would invariably enjoy a strong position of influence 
over those ccnpanias' export and financial policies. ETCs 
would be in no position to disregard the views of their bank 
investors as they would depend In large measure on bank support 
•for their growing export business. Moreover, banks would be 
able to exercise virtually the same degree of control over 
ETC policies, wehther they own 20 percent or 100 percent of 
the firm. Control can exist only when banks take an active 
interest in ETCa, not because they own 100 percent of the 
shares. 

V. Bank Participation Is 
Preferable To Bank 
Control of ETCs 

The United States cannot hope to duplicate the huge - 
J^anese and European trading companies unless this country 
is prepared to alter its basic econcmic, social and legal 
infrastructure. Nor is there any need to create an alien 
system in order to export more effectively. 
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As we have pointed out above, Japanese export 
trading ccnpanies — the frequent role model used in 
Washington — account far the vast majority of Japanese 
export sales. In the United States, the majority of exports 
are made by U.S. producers themselves. In many respects, 
the Japanese model is an erroneous one for the U.S. to use. 

However, in one essential respect, the Japanese 
model is thoroughly appropriate. Japanese export trading 
ci^npanies are an efficient partnership between banks and the 
trading companies themselves. Table 1 shows that the 11 
largest Japanese ETCs are not controlled by a single bank, 
nor even a group of banks. Rather, Japanese ETCs are part- 
ners with groups of banks which own collectively a minority 
position in ETCs ranging Ercni 10.3 percent for Toyota Motor 
Sales to 36. B percent for Kanematshu-Gosho . The average 
bank share In each trading company approximates 5 percent 
per bank. 
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This aspect of the Japanese model was criti- 
cally important in encouraging the development of Japanese 
ETCa and would be particularly helpful in prcmotlng U.S. 
exports. While bank control ownership would tend to make 
the ETC a captive borrower, minority participation would 
encourage ETCs to attract a diversity of credit and financial 
support from the widest possible spectrum of banking institu- 
tions. Of course, the issue is not whether bank partlcipa" 
tion should Involve a single bank or a group of banks. It 
la that a partnership must develop that both preserves the 
entrepreneurial vitality of the ETC and enccurages bank 
financing to prcmote U.S. exports. 

In our judgment, the best way to engender such a 
partnership is enactment of statutory authority for bamking 
organizations to purchase equity holdings in ETCs but limiting 
bank ownership interest to less than 20 percent of the voting 
stock in an ETC. 

Perhaps such ownership should be further circum- 
scribed by restricting such investment to bank holding conpa- 
nies and Edge Act corporations. This would facilitate the 
maintenance of a "Chinese wall" between bank lending functions 
and bank exporting activities ~ necessary to avoid violations 
of the nondiscriminatory lending structures of Section 105(c) 
(4) of S.144. This would also discourage a captive relation- 
ship between bank and ETC aiv3 encourage the kind of broad 
relationship with the banking ccnnnunity so necessary for a 
truly substantial growth in U.S. export performance. 

These recconendations are in ccmcert with a gradual 
approach to permitting bank ownership in ETCs. By the banks' 
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own admission, banlc control of ETCs is exp«riiiiental. Ko one 
knows what directions bank investment will follow. A 20-percent 
ceiling would allow banks to immerse themselves in the industry 
without disrupting it. After a 5-10 year test period. Congress 
might want to hold oversight hearings to evaluate bank par- 
ticipation and the perfocnance of ETCs. Congress can always 
raise or abolish the investment ceiling if necessary. On the 
other hand, if banks are permitted immediately to control 
ETCs and that venture proves harmful, it would be extremely 
difficult, if not impossible, to extricate banks fron the 
ETC industry. 

In summary, bank participation, rather than control, 
would be best suited to meet the goals of the Export Trading 
Cempany Act: to foster a substantial increase in the number of 
mall and medium sized firms selling their goods and services 
in foreign markets. 

VI. Congress Should Remove 

Disincentives To Export 

Trading Cccipanies And 

Encourage ETC Export 
Activities 



S.144, as written, affords no practical incentives 
to export trading companies to enhance their export marketing 
and export facilitating efforts. Although Section 104 ex- 
horts the Secretary of Coomierce to "promote and encourage 
the formation and operation of export trading conpanies,* it 
does little more. The Administration has testified in ^posi- 
tion to provisions in Sections 106 and 107 that would channel 
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Ex port- Import Bank loan guarantees and Economic Development 
Administration benefits to the export -re la ted activities o£ 
ETCs. 

Credit Insurance 

In many Instances, ETCs make or lose sales depend- 
ing on their ability to offer terms of credit to foreign 
buyers. Unfortunately, the relatively low net worth of most 
U.S. ETCs limits their access to credit frcxn U.S. banks, 
virtually without regard to the creditworthiness of the 
foreign purchaser. 

NEXCO believes that the greatest share of this 
problem would be solved as banks join with ETCS in a partner- 
ship based on a minority equity investment. However, in 
some cases, bank investment may be an inadequate solution, 
especially where the magnitude of the proposed sale is great. 
Moreover, bank investment will be no cure for those ETCs in 
which banks do not participate. In order to cover major ex- 
port sales and help prevent discrimination against non-bank 
ETCs, we reccnmend that the credit needs of ETCs be supported 
through broad guarantee insurance similar to the insurance 
available £r<xii the Foreign Credit Insurance Association 
(FCIA) . Such a master insurance policy would cover both 
pr^*ipnent and post-shipment risks, and would provide the 
certainty needed by banks to offer credit to ETCs beyond the 
one-to-three times net worth normally available. Banks would 
be willing to offer broader credit 3cnowing the insurance 
coverage were backed by the credit of the U.S. government and 
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Fralqht Brokeracfe 

NEXCO ceccnnnends that ETCs be allowed to earn 
brok«rage fees on the shipment of merchandise abroad. The 
current rules of the Federal Haritine CoaniiBBion prevent 
parties having a beneficial interest in a product Eccra being 
licensed to obtain brokerage fees on tbe shipment of goods. 
As most ETCs take title to the products tbcy export, they are 
denied the right to profit frcm freight brokerage. 

Nonetheless, ETCs perfcro many, if not aiost, o£ 
the functions of freight brokers in an effort to provide 
their suppliers with an integrated export service. Existing 
FMC rules, thus, force ETCs to absorb the costs of their 
freight forwarding services and, at the same time, deny thou 
the right to compete with foreign ETCs that enjoy profits 
from freight brokerage. As a result, our foreign counter- 
parts are in a position to lower tbe selling price of their 
products abroad, take away potential sales from American 
ETCs, and still make a handsome profit off of the brokerage 
fees. The right to earn fees fron brokerage services has 
been a major positive factor in the growth of Japanese and 
European ETCs. it would be of equal help to U.S. trading 
ccmpanies in their growth. 

Congress should ronove this disincentive to export. 
DISC Benefits 

He urge that DISC benefits be expanded as an incen- 
tive to export. The existing 50-percent 'de^ed distribution" 
of DISC earnings should be graduated. Instead of the current 
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$100,000 exemption which has been eroded by inflation, there 
should be no 'deemed distribution' on gross export sales 
volume of $1 million or less. Between $1 million and $50 
million there vrauld be a graduated scale of 'deemed distri- 
bution'i until the full 50-percent level is attained. 

We urge Congress to reconsider its decision to limit 
DISC benefits to incremental export earnings. That amendment 
has had the effect of greatly reducing the value of the DISC 
provision and its revision or appeal would be a substantial 
assistance in encouraging export growth. 
VII. Conclusion 

NEXCO welcomes a fresh look at export trading compa- 
nies by Congress and supports measures to improve their export 
performance. We are proud of the aeven-fold growth in our 
members' export sales in the past decade, a growth that has 
exceeded the increases in overall U.S. export performance 
during that time. Nonetheless, we can do better and we want 
to do better. 

S.144 is helpful in several ways. It directs the 
Secretary of Ccmnerce to encourage ETCs and beefs up Exim- 
bank, EDA and Small Business Administration credit and credit 
guarantees for exports. Moreover, it provides for greater 
bank participation in ETCs. He support these provisions of 
Title I. 
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We are unable to back the provisions in Title I 
that authorize bank control oC BTCs because wa are convinced 
outright ownership by banking organizations will: 

(1) Consolidate exports in a few bank- 
affiliated ETCa. 

(2) Injure existing ETCs whose larger 
suppliers will likely be absorbed by 
bank BTCs and whose analler suppliers 
will be forced out of the export mar- 
ketplace . 

(3) Accordingly, reduce for a considerable 
time the numbec of exporting manu- 
facturers. 

(4) Force Federal bank regulators to estab- 
lish a sizable ETC office to monitor 
and police unenforceable rules. 

Instead, NEXCO reccomends that banks be allowed to 
own up to 20 percent of E:TCs, preferably through bank holding 
cctnpanles or Edge Act corporations. Moreover, ETCs should be 
encouraged through removal of such disincentives as the ban 
of freight brokerage fees in Federal HaritliDe Ccmmission rules 
and enactment o£ incentives through DISC. 

He endorse S.144, with these reccomended changes, 
because the legislation recognizes the need to enhance the 
role of ETCs in promoting U.S. exports. We urge Congress to 
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build on existing export management and export trading compa- 
nies, and not to destroy our industry only to replace it with 

We thank the Senate Banking Cownittee for this op- 
portunity to present our views c» the Export Trading Ccnpany 
Ret of 1981. 
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SUBMITTED ST/.TEMEKT OF T1!E 
AMERICAS FEOEKATION OF LABOR AND COSGrEES OF INDUSTRIAL ORGAflZATIOSS 
TO THE SUBCOKMITTEF ON INTERHATIONAL FIKAKCE OF THE SENATE COMMITTEE 
ON BANKING. HOUSING, AND URBAN AFFAIRS ON E. 144 — THE EXPORT TRADING 
COMPANY ACT OP 19B1 

March 5, 19B1 

The AFL-CIO supports exports that promote U.S. Jobs and help 
ccsate a healthy U.S. industcial base. Many industries, including 
those that provide services, need and deserve the help of the U.S. 
government in an increasingly complicated International trading 



He do not believe S. 144 will accomplish these objectives 

S. 144 is a blanket change in U.S. antitrust and banking 
law that will give giant banks even more power over U.S. trade. 

While this country desperately needs reindustrialization. the 
bill can help the glanta to expend even more abroad. 

This will create new monetary and budget pressures at a 
time of world crisis, because international banks are already 
"loaned up. " 

Title I would (al subsidize and enhance the power o£ huge 
banks. The bill directs Eximbank to guarantee coirmercial loans* 
(b) set up a burtjucratic procedure to regulate Export Trading 
Companies and to promote exports, (cl add new authority for agency 
appropriations when exports are involved. 

Thus S. 144 is a bill that should be weighed carefully 
against proposed budget cuts in various programs needed for the 
U.S. economy. 

This bill also ends the traditional U.S. legal separation 
between banking and commerce, a risky niove in a world where inter- 
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national banks are already "loaned up" and government insurance 
of exports is at issue In other hearings. The lender and exporter 
can become one under this legislation — a damaging change in U.S. 
law. 

s. 144 is a beck-door budget and economic policy direction 
which emphasizes banking and trade without regarci to the relation- 
ship with the U.S. eoonoroy- 

Soine snail businesses pointed out last year that businesses 
that could export need credit, not f irther takeovers of 
export business by huge banXs. Many fear that corporate power and 
size, not exports, will be expanded. Even aniall banks have been 
wary of the proposed changes. The language in the bill for 
small business is so loose that they should indeed worry. Section 
107 directs Exlmbsnk to set up a new guarantee program and directs 
that: 



tees provided under t) 

appropriations Acts." 

At a time when banks and comntcccial enterprises in the United 
States are claiming capital shortages, a measure that will result 
in a further competition for funds and diminution of capital for 
productive inveatments !■ unwarranted. 

Thus by allowing banks to control Export Trading Companies 
and providing them with subsidies, risky ventures are encouraged 
end the reach of the banks is extended to exports. While the DISC 
tax benefit is not in this bill this year, there is a conntitment 
to bring in separate legislation to give greater tax breaks to 
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Title II extends antitrust exomptlons of the h'ebb-Pomerene 
Act to associations formed for the purposes of exporting services 
and to export trading con.paoies . Exempting the nation's larcest 
banks and an unidentified number of existing InternatlonEl lawyers, 
accountants and other so-called "service" firms will add to the 
competitive problems of many businesses at home. 

The statute provides B complicated antitrust exemption for 
companies which call themselves 'services" and backb or "Export 
Trading Companies." There are provisions to certify Export Trading 
Companies. This program is to be monitored and supervised by the 
Secretary of Commerce not the Federation Trade Commission, with a new 
bureaucratic set of guidelines. The nev bill's certification procedures 
provide for an automatic certification for existing Hebb-Promerene 
associations created under the old law — regardless of their benefits 
to export or to the U.S. economy. 

Hhat appears to be developed in the bill is a double standard 
on competition — one for U.S. exporters and another for U.S. 
producers. The "exporters" may be giant world companies or banVs 
exempt from U.S. law on antitrust. Trade would be a special 
privilege while all U.S. activities would be subject to competitive 
laws. 

Our concerns about the bill were heightened by the Emergency 
Committee for ^jnerican Trade's request for a specific authority to 
allow export trading companies to import -- to mi 
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3BCk" or "barter trade." We have been 

be interpreted as covered by the 

adverse impact on the jobs, production and technological 
i of the United States, To this effect, we would liVe the 
nmlttee to consider the statement of Charles Levy. Vice 
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We urge this Committee to make sure that the multinationals 
do not once again get a measure that will in fact encourage imports 
under the guise of legislation to promote exports. 

As we have stated, the bill would not now widen the DISC tax 
gliraniclc to Include services, but a cconpanion bill is promised. This 
bill seeXs only Eximbank guarantees. As in the basic DISC legislation, 
there can be no assurance that exports of such services would result 
from the tax break, in many cases, the measure would simply provide a 
"free ride" for multinational banks, insurance companies, lawyers, 
and warehouse operators who would get an added tax break for continuing 
to do what they are currently doing. This protnlsed companion bill 
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The debate on the bill raises questions about its purpose; 
The Japanese trading companies are already in the U.S. and Hitsui 
is the Number 6 U.S. exporter according to the Congressional Record. 
If trading companies are in violation of antitrust, how can Mitsui 
function in the U.S. 7 

If trading con^panles are legal, there Is no need for this 
bill, since a trading company already exists. If a law is violated, 
how can this be ignored? 

The benefit to exports, however, from American Mitsui raises 
questions. The studies of such Eoretgn investors show that their 
exports are largely raw materials and their importa are largely 
tnanufacturcd products. Japanese -owned companies in the U.S. accounted 
for most of the imports of metals (steel) and autos and most of the 
exports of raw materials and farm products, according to the July 15, 
1980 Survey of Current Business . Ke urge the Committee to delete 
any references to imports In this bill. 

Iti suionary. the AFL-CIO believes exports should be promoted. 
But S. 144 (1) contains many measures which enhance powers of multi- 
national banXs by ending the longstanding separation of banking and 
commerce in U.S. law. (2} exempts from antitrust action proifucers 
for export, while leaving the U.S. econorr.y at home subject to 
competitive pressures from foreign monopoliea which can join the 
Export Trading Companies, (3) establishes supervision and complex 
provisions that would be expensive to carry out and, t>.erefore, 
would not be granted budget allocations, (4) sets up new budget 
authority for agencies designed to help the U.S. economy as long 
as foreign tra<'e is involved. 

The AFL-CIO opposes E. 144 ant' urges specific bills for 
specific needs to help exports. 
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